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[ B-163443 J 


Enlistments—Fraudulent—Determination—Waiver of Fraud v. 
Avoidance of Enlistment 


Administrative waiver action taken by the military services on voidable fraudu- 
lent enlistments, with a “conditional” suspension of execution of discharge 
pending member’s future good behavior, is contrary to guidance furnished in 54 
Comp. Gen. 291. 

Enlistments—Fraudulent—Determination—Waiver of Fraud v. 
Release 


Once an administrative determination is made as to fraudulent enlistment, the 
fraud should be waived or the individual should be promptly released from mili- 
tary control. 

In the matter of Department of Defense Military Pay and Allow- 


ai.ce Committee Action No. 525, September 2, 1976: 

This action is in response to letter dated May 18, 1976, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on a question concerning fraudulent enlistments as presented in De- 
partment of Defense Military Pay and Allowance Committee Action 
No. 525, enclosed with the letter. 

The question presented is : 

In the case of an enlistment that is determined to be fraudulent, may the 


Services administratively waive the fraud for the purpose of pay and allowances 
by conditionally allowing the enlistment-contract to stand? 


As background, the Committee Action discussion states that De- 
partment of Defense (DOD) Directive 1332.14, September 30, 1975, 
provides for administrative discharges by reason of misconduct for 
fraudulent enlistments which are voidable, and that the same direc- 
tive authorizes the discharge authority or higher authority to suspend 
execution of an approved administrative discharge for a specified 
period of time. 

The discussion further states that in accordance with Rule 2 of 
Table 1-4-1, Department of Defense Military Pay and Allowances 
Entitlements Manual (DODPM), when an individual is determined 
to be serving under a fraudulent enlistment or induction, pay and 
allowances are suspended until the Government either voids the enlist- 
ment or induction, or allows it to stand. However, the Committee 
Action discussion points out that. under the authority of DOD Direc- 
tive 1332.14, supra, the discharge authority may suspend execution of 
an approved discharge in these cases, thus allowing the enlistment 
or induction to stand provisionally. In such cases, it is surmised that 
possibly the Government has retained its option to separate the 
member by reason of misconduct for fraudulent enlistment for a speci- 
fied period of time if the member’s future conduct warrants vacating 
the suspension of the approved discharge. However, the discussion 
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notes that such a procedure appears to be in conflict with the guidance 
provided in 54 Comp. Gen. 291 (1974). 

By way of projection, the Committee discussion states that under 
current regulations, when it is determined that a member is serving 
under a fraudulent enlistment and the member is ordered discharged 
but the discharge authority suspends execution of the approved 
discharge for fraudulent enlistment, the member’s entitlement to pay 
and allowances is as if the fraud were waived. It is further projected 
that if, at some later point in time, the suspension of the approved 
discharge for fraudulent enlistment is vacated and the discharge is 
ordered executed, the member will be entitled to pay and allowances 
through the date of discharge. Conversely, in the case where a deter- 
mination is made that the member is serving under a fraudulent enlist- 
ment, which is voidable, and the Government voids the contract and 
discharges the member, there is no entitlement to pay and allowances 
from the date of the determination of the fraud. 

At the outset, we agree with the observation in the Committee Action 
discussion that the “conditional” waiver procedure described in the 
submission is in conflict with the rules laid down in 54 Comp. Gen. 
291, supra. In that decision, we dealt with submitted questions concern- 
ing the propriety of payment of pay and allowances to a member 
through date of separation when he was being administratively 
separated from the service for fraudulently concealing or misrepre- 
senting a material fact which disqualified him for enlistment. 

Among the problems considered in 54 Comp. Gen. 291, swpra, was the 
pay and allowance consequences arising from required administra- 
tive determinations as to whether a fraudulent enlistment was void, or 
if not void, was voidable at the option of the Government. We stated 
therein, referring to prior regulations concerning fraudulent enlist- 
ments as considered in 47 Comp. Gen. 671 (1968), that once an admin- 
istrative determination is made as to fraudulent enlistment, the fraud 
should be waived or the individual should be promptly released from 
military control unless, of course, he was to be held for court-martial 
proceedings under Article 83 (offense of fraudulent enlistment) of the 
Uniform Code of Military Justice, 10 U.S. Code 883. 

In consonance with the foregoing guidance in 54 Comp. Gen. 291, 
paragraph 10401 of the DODPM states that a fraudulent contract of 
enlistment or induction is not void but is voidable at the option of 
the Government, and that when the Government becomes aware of 
the fraud it may void the contract or waive the objection and allow 
the contract to stand. In addition, Rule 2, Table 14-1, DODPM, sets 
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out, for pay and allowance purposes, that when an individual is deter- 
mined to be serving under a fraudulent enlistment or induction and 
the Government has neither voided the enlistment or induction nor 
waived the fraud (or defect), then pay and allowances are suspended 
until the Government either voids the enlistment or induction, or 
allows it to stand. That administrative procedure is correct under our 
prior holdings on this subject. 

On the other hand, DOD Directive 1332.14, dated September 30, 
1975, as cited in the submission deals with administrative separa- 
tions of enlisted personnel. It provides for the suspension of execution 
of approved discharges in appropriate circumstances. The suspended 
discharge may be put into effect if the member does not meet the 
standards of work and conduct prescribed. 

That procedure is not questioned where members are subject to dis- 
charge from valid enlistments; however, in the case of a fraudulent 
enlistment the individual has not become a member of the service. The 
fraud in the enlistment nullifies the status of the individual as a mem- 
ber of the service concerned unless positive action is taken by the serv- 
ice to waive the fraud. A member who has no status as a member of 
the service has no right to pay or allowances and only if the defect 
in enlistment is waived by the service does the individual become a 
member of the service and entitled to pay and allowances. That en- 
titlement relates back to the date of original enlistment as if the enlist- 
ment had not involved a fraud. 

In these circumstances waiver of the fraud in enlistment is necessary 
before the individual is entitled to pay and allowances. Once the fraud 
is waived and the individual becomes a member of the service, we are 
aware of no basis for using that fraud to void the enlistment. 

Accordingly, in the case of a fraudulent enlistment, the fraud in 
enlistment may not be conditionally waived and the individual re- 
tained in service with pay and allowances under specified conditions. 
Thus, the suspension of discharge provisions of DOD Directive 1332.14 
are not to be applied in fraudulent enlistment cases. 


[ B-185503 J 


Transportation—Contracts—Read justment Provisions—lInterpreta- 
tion 


Interpretation of readjustment provisions in contracts for transportation of fuel 
in pipelines is upheld where carrier’s intention is plain on the face of its offer, 
where carrier receives a reasonable return on investment, and where if offer 
were ambiguous it would have to be construed strongly against the carrier 
author. 
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In the matter of transportation claim of United States against 
Standard Transmission, September 2, 1976: 


This is an advance decision to the Secretary of Defense concerning 
the propriety of overcharges totaling nearly $200,000 allegedly made 
on behalf of the Defense Fuel Supply Center (DFSC) to Standard 
Transmission (Standard) for the transportation of jet fuel in pipe- 
lines to three Air Force bases during 1973 and 1974. The overcharges 
depend upon the Government’s interpretation of the readjustment pro- 
visions contained in three offers by Standard to the Government for 
pipeline transportation services from El Paso, Texas, to Holloman 
Air Force Base, New Mexico (hereafter El Paso-Holloman) ; Macon, 
Georgia, to Robbins Air Force Base, Georgia; and Port Everglades, 
Florida, to Homestead Air Force Base, Florida. 

Standard disagrees with the Government’s interpretation of the re- 
adjustment provisions; since Standard used substantially similar lan- 
guage in the three offers, we will use the El Paso-Holloman offer to 
illustrate the dispute. 

In February 1972, Southern Pacific Pipe Lines, Inc. (Southern), 
and Standard tendered to the United States under section 22 of the 
Interstate Commerce Act, 49 U.S. Code 22 (1970), an offer to trans- 
port jet fuel owned by the Government. The offer, published as South- 
ern’s and Standard’s Section 22 (ICC) Quotation 1, names in item 2, 
titled “Rates To Be Applied,” a two-factor combination rate of 29 
cents per barrel; the first factor, 20 cents per barrel, applied over the 
lines of Southern and Standard from Southern’s El Paso station to 
Standard’s terminal in Alamogordo, New Mexico; the second factor, 
9 cents per barrel, applied onward to Standard’s location at Holloman 
Air Force Base. 

In a letter dated February 15, 1973, the Military Traffic Management 
and Terminal Service (Service), on behalf of DFSC, requested that 
Standard consider establishing a scale of rates for the E] Paso-Hollo- 
man transportation of jet fuel. The letter set forth this graduated 
scale: 


Projected Projected 
Annual Rates Per Annual Rates Per 
Pipeline Barrel Pipeline Barrel 
Volume to be Volume to be 
(BBLS) Applied _(BBLS)_ _ Applied 
Less than 550,000 . 45 750,000—799,999 
550,000—599,999 ; 800,000-849 999 
600,000-649,.999 3 850,000-899,999 
650,000-699,999 J 900,000 and over 
700,000—749,999 
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The letter continued: 


The proposed rates are based on estimated CY 1973 operating expenses plus 
a reasonable return on your investment. The rates will be assessed on indi- 
vidual shipments based on the scale which applies to the annual projected volume. 
For example, if at the beginning of the annual period the projected thruput falls 
between 700,000 and 749,999 barrels, the rate of $0.30 per barrel would apply 
on all shipments throughout the entire 12 month period. At the end of the 12 
month period, if the actual volume failed to equal or exceeded the projection, 
the rate level would be adjusted for the applicable volume on the scale. The 
annual projection for calendar year 1973 and the succeeding 4 years are reflected 
in the Inclosure. An annual update of these projections will be furnished by the 
shipper service. 

Ina letter dated March 8, 1973, the Service stated : 

Pursuant to telephone conversation with Mr. P. I. Voshell, this headquarters 
on 28 February 1973, our proposal has been modified to provide for assessment 
at a rate of 33 cents per barrel on all shipments occurring throughout the annual 
period. When the actual volume fails to equal 650,000 barrels or exceeds 699,999 


barrels, the rate level will be adjusted for the applicable volume on the scale as 
indicated in the referenced letter. 


Representatives of Standard and of the Service met in Washington 
to work out together the text of an amendment to Quotation 1. The 
amendment which applied to all shipments moving under Quotation 1 
from origin stations on and after January 1, 1973, named in item 2 
a combination rate of 33 cents per barrel. The first factor, 20 cents per 
barrel, applied over the lines of Southern and Standard from South- 
ern’s El] Paso station to Standard’s terminal in Alamogordo, New 


Mexico; the second factor, a sliding scale of rates, applied onward to 
’ a 

Standard’s location at Holloman. The second factor reads in pertinent 

part: 


Rate in 
Cents 
To Location Annual Volume Per 
From Via on ST at (Barrels) Barrel 


Standard Trans- Standard Holloman Less Than 550,000__- 22¢ 
mission Termi- Trans- A.F.B., 550,000-599,999 18¢ 
nal, Alamo- mission Otero 600,000—649,999 15¢ 
gordo, Otero County, 650,000-699,999_____ 13¢ 
County, New New 700,000—749,999- _ ___ 

Mexico Mexico 750,000-—799,999 
800,000-—849,999 
850,000-899,999 
900,000 and Over-_--_- 


* * * 


NOTE 

A combined rate of thirty-three cents (33¢) per barrel from El Paso to Holloman 
AFB will be initially assessed and collected on all shipments made under this 
quotation throughout the entire annual period. When the actual aggregate 
annual volume delivered at Holloman Air Force Base fails to equal 650,000 barrels 
or exceeds 699,999 barrels, the rate level for that portion of the movement from 
Alamogordo to Holloman Air Force Base will be adjusted for the applicable 
volume on the scale in Item 2 at the end of the annual period. Certification of 
quantities transported on annual volume rate basis is required. At the close of 
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the annual period the Carrier will prepare a statement showing the actual quantity 
delivered to Holloman Air Force Base, New Mexico, during the annual period. 
The statement will be Certified by the Base Transportation Officer verifying the 
actual quantity as being delivered. The Certified statement will be attached to 
the Supplemental Billing or Refund as appropriate and forwarded to the Finance 
Center, Indianapolis, Indiana. [Italic supplied.] 


The disputed words, italicized in the amendment, are “that por- 
tion,” and “applicable volume.” DFSC and the Service contend that 
the words “that portion” refer to geographical locations (Alamo- 
gordo to Holloman) whereas Standard contends that they refer to 
the increments of 50,000 barrels on the volume scale. Likewise, DF SC 
and the Service contend that the words “applicable volume” refer to 
the total annual volume of barrels transported, whereas Standard 
contends that this also refers to increments of 50,000 barrels. Based 
on the Government’s interpretation, and assuming that 800,000 bar- 
rels was the annual volume, the Government would pay only $.07 per 
barrel for the Alamogordo to Holloman portion of the movement. 
Using Standard’s interpretation, the Government would be charged 
a rate of $.22 for less than 550,000 barrels, $.18 for the next 50,000 bar- 
rels, $.15 for the next 50,000, etc., until the appropriate annual volume 
is reached. 

Rules for the interpretation of tariffs and quotations under Section 
22 of the Interstate Commerce Act are the same as rules for the in- 
terpretation of contracts. Hughes Transportation, Inc. v. United 
States, 169 Ct. Cl. 63 (1965). And the intent of the parties is con- 
trolling. Union Pacific R.R. v. United States, 434 F. 2d 1341, 193 Ct. 
Cl. 521 (1970); Union Pacific R.R. v. United States, 287 F. 2d 593, 
598; 152 Ct. Cl. 523 (1961). The intent of the Service is expressed 
in its letter of February 15, 1973, to the president of Standard. We note 
that the $.30 rate referred to in the letter includes the first factor of 
$.20 per barrel for that portion of the movement from El Paso, Texas, 
to Standard’s terminal at Alamogordo, coupled with the second factor 
of $.10 per barrel on the sliding scale. 

Thus, the intention of the Service appears clear on the face of the 
letter and is further clarified by the inclusion of an example of how 
the rates apply. If Standard’s interpretation of its offer were fol- 
lowed, and using the example of 700,000 to 749,000 shown in the 
letter, it would be necessary to apply a $.42 per barrel rate for less 
than 550,000 barrels, a $.38 per barrel rate for the next 50,000 barrels, 
a $.35 per barrel rate, etc., until the $.30 per barrel rate was reached. 
However, the letter specifically states “the rate of $.30 per barrel 
would apply on all shipments throughout the entire 12 month period.” 
As a result of the letter, Standard issued its amendments to the three 
quotations using the language shown in the note, which corresponds 
to the language in the original letter from the Service. 
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The record contains a letter dated December 6, 1974, from the vice 
president of Standard to the Service. The third paragraph of that 
letter reads: 


Our analysis of your letter of 15 November, 1974, based on meetings among 
A. C. Gilliam and W. J. Goss (both of whom were involved in the original 
negotiations) and myself is that there was apparently a miscommunication of 
information from the beginning of negotiations. The interpretations, yours 
and ours, apparently existed from the start but were not discovered, so now we 
have this problem. 


However, the “miscommunication of information” does not invali- 
date the transportation contracts already performed. As was stated in 
Iowa-Des Moines National Bank v. Insurance Co. of North America, 
459 F, 2d 650 (8th Cir. 1972), at pages 655-656 : 


Ordinarily, in contract law if there is no meeting of minds then no contract 
exists. However, as stated in 1 Williston on Contracts, § 95, pp. 349-350 (3d ed. 
1957) : 

“It is often said broadly that if the parties do not understand the same thing 
there is no contract. But ... it is clear that so broad a statement cannot be 
justified. It is even conceivable that a contract may be formed which is in 
accordance with the intention of neither party. If a written contract is entered 
into, the meaning and effect of the contract depends on the interpretation given 
the written language by the court. The court will give that language its natural 
and appropriate meaning. . . .” 

This is not the Peerless case where both parties had a different ship in mind. 
In the instant case a premium was paid, a contract entered into, a certain hazard 
insured against. It is agreed there was some kind of coverage purchased—only 
the extent of it is really at issue. The insurer cannot be entitled to a verdict 
on the ground that there existed no meeting of the minds simply because it is 
able to produce evidence showing that at the time the contract was executed 
the insurer disagreed with the insured over the contract’s interpretation. Cf. 
Lamson vy. Horton-Holden Hotel Co., 198 Iowa 355, 361, 185 N.W. 472, 474 
(1921) ; Morrison-Knudsen Co., Inc. v. Phoenix Ins. Co. of Hartford, Conn.. 
172 F. 2d 124, 128 (8 Cir. 1949). Such an outcome would wholly defeat the law’s 
well-founded position that where two reasonable interpretations exist, the one 
that will sustain the claim and cover the loss will be adopted over the interpre- 
tation which will defeat recovery. State Automobile and Casualty Underwriters 
by Automobile Underwriters v. Hartford Accident & Indemnity Co., 166 N.W. 2d 
761 (Iowa 1969); Eckard vy. World Insurance Co., of Omaha, Nebraska, 250 
Iowa 782, 96 N.W. 2d 454 (1959); Service Life Ins. Co. of Omaha, Neb. v. 
McCullough, 234 Iowa 817, 138 N.W. 2d 440 (1944). 


It is also Standard’s contention that the rates are unreasonable if 
the Service’s interpretation is followed because Standard’s net rev- 
enue reaches a height at the low volume level of 500,000 barrels and 
then declines until it reaches 1,071,050 barrels. In our opinion the 
Service has successfully rebutted this argument by showing that 
Standard would still receive a minimum return of 10 percent on in- 
vestment even at the lower level of net revenue. 

Standard further contends that the custom and usage in the indus- 
try is to apply the scale of rates on an incremental basis. However, the 
Service has furnished as an example another pipeline that contracted 
with it using the same type of rate scale. 

We are of the opinion that the terms of the amendments to the 
three quotations are clear on their face. However, assuming that they 
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are ambiguous, it would be necessary to construe the agreement 
against Standard, as the author of the agreement. Penn Central Com- 
pany v. General Mills, Ine. 439 F. 2d 1338 (8th Cir. 1971); C & H 
Transportation Co. v. United States, 436 F. 2d 480, 193 Ct. Cl. 872 
(1971) ; Union Pacific R.R. v. United States, 434 F. 2d 1341, 193 Ct. 
Cl. 521 (1970); United States v. Great Northern Ry. 337 F. 2d 248 
(8th Cir. 1964) ; United States v. Strickland Transp. Co., 204 F. 2d 
325 (5th Cir. 1953) ; California Tanker Co. v. Todd Shipyards Corp., 
339 F. 2d 426 (2nd Cir. 1964). 

Accordingly, we concur with the Service and DFSC in their inter- 
pretation of the amendments to the three rate quotations. Action can 
be taken against Standard in whatever manner is deemed necessary 
under agency regulations promulgated pursuant to the provisions 
of the Federal Claims Collection Act of 1966, 31 U.S.C. 951-953 
(1970). Such action should be taken not later than October 1, 1976, 
to avoid any question of time limitations raised by Standard. 


[ B-185506 J 


Arbitration—Award—Implementation by Agency—Effective Date 


U.S. Information Agency and union negotiate wage rates for Radio Technicians 
at Voice of America. Agency and union agreed to conduct wage survey and 
implement wage schedule, but action was delayed while agency sought approval 
from Civil Service Commission. Agency and union may agree in advance to 
effective date of new schedule before amount of increase is determined. Thus, 
new wage rate may be implemented retroactively to date agreed upon. 


In the matter of U.S. Information Agency—effective date of wage 
rates, September 2, 1976: 

This decision is in response to the request from the United States 
Information Agency concerning the propriety of granting retroactive 
pay increases to Radio Technicians employed at the Agency’s Voice of 
America facility. 

The facts, briefly stated, indicate that the Agency and Local 1418 
of the National Federation of Federal Employees (NFFE) entered 
into a collective bargaining agreement on August 15, 1968, covering 
Radio Technicians employed at the Voice of America. Article XI of 
the agreement establishes a Joint Wage Council which considers and 
makes recommendations to the Chief, Domestic Service Personnel 
Division, regarding wage surveys and the proposed wage schedule to 
be established by the Chief. The Chief, on behalf of the Agency, 
determines the timing and coverage of the survey, conducts the survey, 
and, after consultation with the Joint Wage Council, establishes a 
wage schedule. The submission from the Agency states that on 
April 30, 1975, the Joint Wage Council recommended that a wage sur- 
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vey be implemented immediately and that the newly established rates 

be implemented on July 1, 1975. The Agency states further: 
Management did not oppose this recommendation, but did recognize its then 

believed obligation to obtain U.S. Civil Service Commission approval to conduct 


the survey in June, as opposed to the past practice of conducting a new survey 
in November of each calendar year. 


The Civil Service Commission responded by letter dated August 27, 
1975, that the Commission has no authority to approve or disapprove 
the Agency’s request since the wage-fixing mechanism was estab- 
lished under a collective bargaining agreement and, as such, it is out- 
side the Commission’s authority with respect to wage setting for 
prevailing rate employees. See Public Law 92-392, section 9(b), 86 
Stat. 574. The Agency in its submission concludes by stating that it 
supports the union’s request that the new rates, which resulted from 
a wage survey ordered on August 28, 1975, and conducted in Septem- 
ber 1975, be made retroactive to July 1, 1975, if it is within the 
authority of the Agency to do so. The union, Local 1418 of NFFE, 
has also written arguing that the Agency had agreed in May 1975 that 
the effective date of the wage survey would be July 1, 1975, that the 
Agency then acted erroneously in first seeking Civil Service Commis- 
sion approval for conducting an early wage survey, and that the effec- 
tive date of the new wage schedule should not be delayed due to the 
Agency’s erroneous actions. 

Our Office has held that an agency and a union may agree in advance 
on an effective date to implement a negotiated wage schedule, even 
though the exact amount of the increase has not yet been determined, 
so long as the effective date is set no earlier than the date of the 
preliminary agreement setting that date. See B—183083, November 28, 
1975, and cases cited therein. We similarly held that the parties can 
also agree that an arbitrator may set the effective date of a wage 
increase where negotiations between the agency and the union reached 
an impasse. 55 Comp. Gen. 1006 (1976). In the present case, it appears 
that the parties agreed in advance that the effective date of a new wage 
schedule would be July 1, 1975, and that a delay resulted from the 
Agency seeking the approval of the Civil Service Commission. 

Accordingly, we have no objection to the implementation of the 
new wage schedule effective July 1, 1975. 


[ B-185508 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—What Constitutes 
Department of Defense employee’s claim for reimbursement of temporary quarters 


subsistence expenses incurred incident to transfer to new official duty station 
in Canal Zone is allowable where claimant intended to move to family-type 
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quarters when they became available but lived in permanent bachelor-type 
Government quarters during 46 days of the 60-day entitlement period. 

Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Private or Commercial Lodgings v. Permanent- 
Type Government Quarters 


The description of temporary quarters in Federal Travel Regulations para. 
2-5.2c and 2 Joint Travel Regulations para. C8250 as “any lodging obtained 
from private or commercial sources” does not prohibit the payment of temporary 
quarters subsistence allowance when permanent-type Government-owned quarters 
are occupied temporarily. 

In the matter of John Castaneda—claim for temporary quarters 
subsistence expenses, September 2, 1976: 

This is in response to a request by the Per Diem, Travel, and 
Transportation Allowance Committee, PDTATAC Control No. 75-34, 
for an advance decision whether Mr. John Castaneda is entitled to 
temporary quarters subsistence expenses for the cost of lodging, meals 
and laundry incurred for the period of July 16 through August 30, 
1974, during which time he occupied Government-owned quarters. 

The pertinent facts as they appear in the record are that Mr. 
Castaneda was transferred to his new official duty station at the 
Defense Mapping Agency in the Canal Zone effective July 2, 1974, 
to be joined later by his wife and two children. Upon arriving in the 
Canal Zone on July 2, 1974, he was assigned to quarters which were 
acknowledged to be for transient personnel, and he remained in those 
quarters until July 16, 1974, when he was assigned to permanent-type 
Government quarters suitable for a bachelor or unaccompanied em- 
ployee of his grade level. Upon arrival of dependents on November 1, 
1974, the employee and dependents continued to reside in these quart- 
ers, on a temporary basis, by special permission of the Housing Officer 
until November 29, 1974, when family quarters became available. 

Mr. Castaneda had been authorized 60 days temporary quarters 
subsistence expenses (TQSE) under the provisions of 5 U.S. Code 
§ 5724a(a) (3) (1970) and was paid this allowance for the period of 
July 2 through July 15, 1974. Yet, his claim for expenses incurred from 
July 16 thorugh August 30, 1974, was not acted upon because of uncer- 
tainty as to his entitlement to TQSE for a period in which he occupied 
permanent, Government-owned quarters rather than temporary, non- 
Government-owned quarters. Moreover, beginning on July 16, 1974, 
a regular monthly payroll deduction was initiated as a rental charge 
for the quarters Mr. Castaneda began to occupy on that date. Yet, the 
record also indicates that from the time he accepted this assign- 
ment of quarters until the time his family joined him, Mr. Castaneda 
manifested, both by word and action, his belief that he occupied these 
quarters solely on a temporary basis. 
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As mentioned above, section 5724a(a)(3) of Title 5, U.S. Code, 
authorizes the payment of subsistence expenses incurred by an em- 
ployee “while occupying temporary quarters.” In an attmept to de- 
scribe what is meant by “temporary quarters,” the implementing 
regulations, see Federal Travel Regulations (FPMR 101-7) part 5 
(May 1973) and 2 Joint Travel Regulations (JTR) para. C8250 
(change 75, December 1, 1971), provides as follows: 

Temporary quarters refers to any lodging obtained from private or commercial 

sources to be occupied temporarily * * *. [Italic supplied.] 
The uncertainty as to Mr. Castaneda’s entitlement to the allowance 
arises because of confusion over the significance of the phrase “obtained 
from private or commercial sources.” One argument asserts that since 
Mr. Castaneda lived in Government-owned, permanent-type quarters 
his lodging was not “obtained from private or commercial sources,” 
and therefore he is not entitled to the allowance. On the other hand, 
the opposing argument holds that the controlling factor in this case 
is Mr. Castaneda’s intent at the time he was occupying the Govern- 
ment-owned quarters, and since he viewed these quarters as only tem- 
porary until permanent-type family quarters became available, the 
quarters were in fact only temporary and he is therefore entitled to 
the allowance. Thus, the question here is whether Mr. Castaneda was 
occupying “temporary quarters” as defined in the pertinent regula- 
tions and as construed in our decisions. 

Yet, the term “temporary quarters” is not defined either in 5 U.S.C. 
§ 5724a(a) (3) or in the implementing regulations, FPMR 101-7 and 
2 JTR para. C8250. Therefore, in past decisions we have stated that 
a determination as to whether or not a particular living arrangement 
constitutes temporary quarters depends on the facts of each case, giv- 
ing weight to the expressed intent of the employee as manifested at 
the time the quarters in question are occupied. See 47 Comp. Gen. 84 
(1967) ; B-173585, September 17, 1971; B-184618, April 16, 1976. 

In this case, Mr. Castaneda gave sufficient evidence of his intent to 
occupy the Government-owned quarters on a temporary basis until 
such time as family-type quarters became available. However, the 
question remains whether one who occupies permanent-type, Govern- 
ment-owned quarters on a temporary basis is precluded from receiving 
TQSE because the regulations require that lodging be obtained from 
“private or commercial sources.” 

Prior to change 38, dated August 1, 1968, 2 JTR para. C8250 pro- 
vided basically as noted above: However, beginning with change 38 
and continuing through change 52, dated January 1, 1970, para. C8250 
dropped the requirement that lodging be obtained in “private or com- 
mercial facilities.” This change was apparently initiated so that.the 
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language in 2 JTR para. C8250 would be the same as that found in 
Bureau of the Budget (BOB) Circular No. A-56, section 2.5b(3) 
(revised June 26, 1969). However, with change 75, dated December 1, 
1971, the disputed phrase, “lodging obtained from private or com- 
mercial sources” was added. to 2 JTR para. C8250, apparently to reflect 
the language in the then most recent version of BOB Circular No. 
A-56, section 8.2c, dated September 1, 1971. Yet, we do not believe 
that the addition of this phrase, so similar to the earlier discarded one, 
was meant to preclude the payment of TQSE to those who occupy 
Government-owned quarters on a temporary basis. 

In explaining the purpose of the changes in what was now entitled 
Office of Management and Budget Circular No. A-56 (revised Sep- 


tember 1, 1971), the “Summary of Changes” stated that there had 
been : 


* * * an alteration of the wording in 8.2c to make it clear that reimbursement 
may be allowed even though commercial quarters are not occupied. 


In other words, the phrase in question was added in order to authorize 
the payment of TQSE even in those situations where commercial quar- 
ters were not utilized. Therefore, it is clear that the phrase was not 
intended to be restrictive, but was in fact intended to allow employees 
greater flexibility in choosing their temporary quarters, even if it 
meant using Government-owned quarters. 

Accordingly, since the General Services Administration’s Federal 
Travel Regulations adopted the same language as that used in Office 
of Management and Budget Circular No. A-—56, section 8.2c, supra, 
it can be assumed that the same overall result was intended. Therefore, 
since payment of the allowance is not prohibited by the applicable 
regulations, and since Mr. Castaneda only intended to occupy the 
quarters temporarily, he may be reimbursed for his expenses for the 
period July 16 to August 30, 1974, if otherwise correct. 


[ B-184874 ] 


Pay—Retired—Survivor Benefit Plan—Cost-of-Living Adjust- 
ments—Less Than Maximum Coverage 


Base amounts designated under 10 U.S.C. 1447(2)(B) upon which Survivor 
Benefit Plan annuities are computed when member elects less than maximum 
coverage are not subject to adjustment under 10 U.S.C. 1401la(d) or (e) which 
apply modified cost-of-living adjustments to retired pay computation at time of 
retirement. 


Pay—Retired—Survivor Benefit Plan—Cost-of-Living Adjust- 
ments—Designated Base Amounts 


All base amounts designated under 10 U.S.C. 1447(2) upon which Survivor Benefit 
Plan annuities are based are subject to cost-of-living adjustments under 10 U.S.C. 
1401a(b). 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 1433 


Pay—Retired—Survivor Benefit Plan—Cost-of-Living Adjust- 
ments—Over Reduction of Retired Pay or Under Payment of 
Annuities—Disposition 


Amounts due members or beneficiaries for over reduction of retired pay or under 
payment of annuities due to computation of Survivor Benefit Plan base amounts 
under 10 U.S.C. 1447(2) not in accordance with the rules stated in this decision 
should be paid to persons entitled thereto, and amounts due the United States 
are subject to collection or waiver under 10 U.S.C. 1453 or 2774, as applicable. 


In the matter of the Survivor Benefit Plan—DOD Military Pay and 
Allowance Committee Action No. 518, September 9, 1976: 


This action is in response to a letter dated September 2, 1975, from 
the Assistant Secretary of Defense (Comptroller) requesting an ad- 
vance decision on several questions relating to the proper method of 
applying cost-of-living increases pursuant to 10 U.S. Code 140la 
(1970) to the base amounts prescribed by 10 U.S.C. 1447(2) (Supp. IT, 
1972) upon which Survivor Benefit Plan (SBP) annuities are com- 
puted. The questions presented are contained in Department of Defense 
Military Pay and Allowance Committee Action No. 518, enclosed with 
the letter. 

Section 1447 (2) of Title 10 provides as follows: 

(2) “Base amount” means— 
(A) the amount of monthly retired or retainer pay to which a person— 
(i) was entitled when he became eligible for that pay ; or 
(ii) later became entitled by being advanced on the retired list, perform- 
ing active duty, or being transferred from the temporary disability retired 
list to the permanent disability list ; or 
(B) any amount less than that described by clause (A) designated by that 


person on or before the first day for which he became eligible for retired or 
retainer pay, but not less than $300; 


as increased from time to time under section 1401a of this title. [Italic supplied.] 

The Committee Action indicates that the provision in section 1447 (2) 
requiring increases under section 1401a could be construed to mean 
that the base amount designated by a member (under clause (B)) is 
required to be adjusted on the date of his retirement by the increases 
applied under 10 U.S.C. 140la(d) or (e), whichever is applicable, 
which are used in determining the member’s initial retired pay. On 
the other hand, it is indicated, the provision may be construed to mean 
that such adjustments are not required in the designated base amounts, 
but rather it only requires that the designated base amounts be adjusted 
subsequent to the date of retirement by the increases applied to retired 
and retainer pay under 10 U.S.C. 1401a(b), which provides for in- 
creases in retired pay from time to time based on increases in the 
Consumer Price Index. 

In this regard the Committee Action presents the following 
questions : 


1. Do the provisions of section 1447(2) of title 10, United States Code, require 
the base amount designated by a member who elects to participate in the 


227-170 O- 77-2 
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Survivor Benefit Plan (SBP) to be adjusted upon the date of retirement by 
the same cost-of-living (COL) increases applied under subsection 1401a(d) or 
(e) of title 10, United States Code, whichever is applicable, in determining the 
member’s initial retired or retainer pay? 

2. If the answer to question 1 is in the affirmative, do the provisions of section 
1447(2) require all designated base amounts to be adjusted by the same COL 
increases applied under subsection 140la(d) or (e), whichever is applicable, 
in determining the member’s initial retired or retainer pay, or do they require 
only those designated base amounts which equal the member’s retired or retainer 
pay before the COL increases are applied to be so adjusted? 

3. If the answer to question 1 is in the negative, do the provisions of section 
1447(2) require all designated base amounts to be adjusted by the same COL 
increases applied to retired and retainer pay under subsection 1401a(b) of title 
10, United States Code, or do they require only those designated base amounts 
which equal the member’s retired or retainer pay to be so adjusted? 

4. If the answer to question 1 is in the affirmative and the answer to question 
2 is that all designated base amounts are to be adjusted by the same COL 
increases applied in determining the member’s initial retired or retainer pay 
under subsection 1401a(d) or (e), how should the amount of the adjustments 
be calculated? 

5. May any adjustments of base amounts, amounts deducted from retired or 
retainer pay, or annuity amounts which may be necessitated by the answer to 
any of the foregoing questions be made prospectively rather than retroactively ? 


Concerning question 1, the Committee Action indicates that a ma- 
jority of the Military Pay and Allowance Committee favors the 
view that the provisions of section 1447 (2) do not require a designated 
base amount to be adjusted upon the date of retirement by the same 
increases applied under 10 U.S.C. 1401a(d) or (e) in determining 
the member's initial retired or retainer pay. In support of that view 
the Committee Action states in part : 


* * * a review of section 1447(2) in conjunction with its legislative history 
indicates that Congress intended that the designated base amounts be adjusted 
only by the COL increases applicable to retired and retainer pay under subsec- 
tion 140la(b) subsequent to the members’ date of retirement. In its report the 
Senate Armed Services Committee defined the term “base amount” to mean 
“the full amount of retired or retainer pay that an individual receives at retire- 
ment unless he designated a smaller amount * * * §. Rep. No. 92-1089, 92nd 
Congress, 2nd Session 49 (September 6, 1972). In addition, the Committee stated 
that “Consumer Price Index (CPI) adjustments will be made to the base 
amount whenever and in the same manner that retired pay is increased (section 
1401a of title 10).” Ibid. [Italic supplied. ] 


On the other hand, in support of the view that the provisions of 
10 U.S.C. 1401a(d) or (e) are to be applied to designated base 
amounts under clause (B), the Committee Action indicates in part 
that it may be argued— 


* * * that the language of section 1447(2) does not restrict the adjustment of 
designated base amounts to COL increases authorized by subsection 1401a(b) 
subsequent to the member’s date of retirement. Consequently, the increases con- 
templated by Congress when it enacted section 1447(2) may be said to include all 
of those COL increases authorized by the various subsections of section 1401a. 
Since it would appear that subsections 1401a(d) and (e) authorize COL increase 
adjustments in the retired or retainer pay of certain members on the date of 
their retirement, it may be argued that the base amounts designated by such 
members should also be adjusted by the same COL increases on the date of their 
retirement. To do otherwise, it is claimed, would be to create an unintended 
inequity in the SBP annuity which would be payable to the survivors of members 
who are similarly situated. For example, an enlisted member in the grade of E-9 
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with 20 years of service retired on February 1, 1973, and selected a base amount 
of $400. Another enlisted member with the same grade and service retired on 
August 1, 1973, and also selected a base amount of $400. Even though both 
members are receiving the same gross monthly retired pay because of section 
1401a, the SBP annuity which would be payable to the widow of the first member 
is greater than that which would be payable to the widow of the second member. 
At the time of the second member’s retirement, the first member’s base amount 
would have already been adjusted to reflect the COL increase (3.6%) authorized 
by subsection 1401la(c) on July 1, 1973. 


It is also indicated that one service currently applies subsection 
1401la(d) or (e) to clause (B) designated amounts, while the other 
services do not. 

Section 1447 (2) provides for two basic types of initial base amounts. 
The first type under clause (A) is the entire retired or retainer pay 
to which the member is entitled, the computation of which is based on 
the statutes applicable to computation of retired or retainer pay and 
would include the application of 10 U.S.C. 1401a(d) or (e) to arrive 
at the amount of such pay. The other type, under clause (B), is any 
amount designated by the member which is less than full retired or 
retainer pay but not less than $300. It is to those “base amounts” then, 
that the provision requiring the increases “from time to time under 
section 1401la” is to be applied. Thus, while it would be necessary to 
apply 10 U.S.C. 1401a(d) or (e) in computing the retired or retainer 
pay the member is entitled to receive (which amount is the base amount 
under clause (A)) that would not be the case in determining the base 
amount under clause (B) since that is an amount designated by the 
member. it is our view that the initial base amount under clause (B) 
is the actual amount designated by the member and not that amount 
as increased under 10 U.S.C. 1401a(d) or (e). We believe the language 
of the law and its legislative history support that view. While, as the 
example given in Committee Action shows, there may be some dif- 
ferences in base amounts (and in premiums deducted from retired 
pay) between members who retire at different times although they 
designated the same base amount, we do not view that fact as suf- 
ficiently persuasive to permit us to construe the law in a different 
manner. Accordingly, we agree with the majority of the Committee 
and question 1 is, therefore, answered in the negative. 

In view of the answer to question 1, questions 2 and 4 require no 
answer. 

Concerning question 3, the Committee Action indicates that the 
majority of the Committee is of the opinion that all minimum base 
amounts ($300) and base amounts greater than the minimum but less 
than full initial retired or retainer pay are required to be adjusted for 
cost-of-living increases in the same manner and at the same time as 
the maximum base amounts are adjusted under 10 U.S.C. 1401a(b). It 
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is indicated that all of the services currently make such adjustments. 
However, it is pointed out that such practice may be questionable for 
two reasons. First, a strict interpretation of the words “as increased 
from time to time under section 1401a of this title” in section 1447 (2) 
would preclude its application to base amounts which are less than full 
retired or retainer pay since increases “under section 1401a” apply 
to retired and retainer pay and not to base amounts. Second, it is indi- 
cated that the legislative history of section 1447(2) provides some 
indication that Congress may have intended that designated base 
amounts which are less than full retired or retainer pay were not to be 
adjusted to reflect section 1401a increases. In this regard the following 
statement taken from the Senate Armed Services Committee Report 
on the SBP is cited in the submission : 

“A minimum base amount of $300 is established for persons whose retired or 
retainer pay is in excess of that amount. Such a minimum participation level is 
desirable from an administrative point of view * * * [A] $300 base amount, 
which produces a monthly benefit of $165 at a monthly cost of $7.50 is considered 


a reasonable minimum.” §S. Rep. No. 92-1089, 92d Congress, 2nd Session 65 
(September 6, 1972). 


In addition it is noted that the Armed Services Committee Report, at 
page 50, indicated that a member would not have “to participate 
beyond the minimum cost of the Plan.” 

While those arguments are not without merit, clearly the language 
of section 1447(2) requiring application of section 1401la increases 
applies to the entire section 1447(2). If it had been the congressional 
intent that such increases be applied only to maximum base amounts 
under clause (A) it is our view that a different arrangement of words 
would have been used. Further, it is consistent with the legislative 
‘history of this provision as we view it to hold that base amounts even 
though less than the full retired pay entitlement are subject to adjust- 
ment based upon cost-of-living increases under 1401a. Accordingly, in 
answer to question 3 all base amounts, including those established 
under 1447(2)(B), are subject to cost-of-living adjustments under 
section 1401a(b). 

Concerning question 5, it is not entirely clear as to how adjustments 
which may be required by this decision could be made on a prospective 
basis only. It would appear that any amounts due as a result of this 
decision as additional annuities or as reduced reductions in retired pay 
(premiums) should be computed and paid to the persons entitled 
thereto. As to amounts due the United States due to overpayments of 
SBP annuities or under reductions in retired or retainer pay, such 
amounts would be subject to collection or consideration for waiver 
under 10 U.S.C. 1453 and 2774 (Supp. IT, 1972), respectively. Question 
5 is answered accordingly. 
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[ B-186398 J 


Appropriations—Availability—Traffic Lights—State Highways— 
Benefit of Government 


Costs of procuring and installing traffic control light on Federal property to 
regulate traffic at intersection of Federal installation and State highway may be 
paid by the Army since the structure is located entirely on Federal property, for 
the benefit primarily of Federal employees or military members, and is necessary 
for safe ingress and egress to the military installations. 36 Comp. Gen. 286 and 
51 id. 135, distinguished. 

In the matter of the Department of the Army—availability of appro- 


priations for traffic light on State highway, September 13, 1976: 


This is in response to a request for an advance decision from the 
Acting Comptroller of the Army as to the availability of money appro- 
priated to the Department of the Army for the acquisition and 
installation on Federal Government property of a traffic light to 
regulate traffic at the intersection of a State highway and an Army 
installation. 

The State highway bisects Carlisle Barracks, Pennsylvania, an 
Army installation. Traffic must cross Claremont Farm Road, the State 
road, to travel from one part of Carlisle Barracks to the other. A 
local traffic study as well as two serious accidents at the intersection 
where traffic moving from one side of the base to the other crosses 
Claremont Farm Road have convinced both Army and local officials 
of the need for a traffic light at this intersection. However, local 
authorities have declined to purchase a traffic light because of insuffi- 
cient funds. They have agreed, however, to maintain and repair a 
traffic light if the Army purchases and installs it. 

Although recognizing that prior decisions of this Office at 36 Comp. 
Gen. 286 (1956) and 51 éd. 135 (1970) have precluded the availability 
of appropriations for installation of traffic lights, the Army contends 
that this case may be distinguishable in that the traffic light could be 
located entirely upon Federal property, and that the local road actually 
bisects the Federal installation. 

It is our view that under the circumstances of this case, appro- 
priated funds may be expended to provide a traffic light on Federal 
property to regulate traffic at the intersection with the State highway. 

In 36 Comp. Gen. 286 (1956), the question arose whether the Army 
could: 


* * * legally procure and install a traffic control device upon a highway over 
which the United States exercises no legislative jurisdiction * * *. [Italic 
supplied. ] 


The question was answered in the negative since traffic contro] is a 
local governmental function. Local functions are financed from local 
revenues and taxes, and Federal contributions in lieu of State and 
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local taxation are not authorized in the absence of specific legislative 
authorization. See also 51 Comp. Gen. 135 (1971). 

In this case, however, the traffic control device can apparently be 
physically located on land over which the United States does exercise 
legislative jurisdiction, and will be used for the purpose of controlling 
traffic moving from one portion of the Federal installation to the 
other. While it would also have the effect of controlling traffic on the 
State highway, it is apparent that the primary benefit of the traffic 
control installation would be to the United States. 

In 24 Comp. Gen. 599 (1945), we said that local governmental func- 
tions are those which are exercised for the benefit and welfare of the 
community at large. While that is true of traffic control in general, the 
particular action proposed in this instance is primarily for the benefit 
of the Federal facility where the traffic light is to be installed. Under 
the circumstances, we would not be required to object to the procure- 
ment, installation and operation by the Army of a traffic control device 
on United States property at Carlisle Barracks. 


[ B-117604 J 


Federal Claims Collection Act of 1966—Debt Collection— 
Administrative Responsibility—4 GAO 54.1 


The Federal Claims Collection Act of 1966, 31 U.S.C. 951-958, places responsibility 
in the administrative agencies for collecting debts determined to be due the 
United States which arise as a result of their activities. This includes the au- 
thority to compromise, terminate or suspend collection action. B-117604(17), 
Aug. 20, 1975, modified. 

Federal Claims Collection Act of 1966—Cost of Collection Exceed- 
ing Recovery 

Regulations implementing Federal Claims Collection Act provide that head of 
agency may terminate collection activity when further collection action will 
exceed amount recoverable. 

Debt Collections—Point of Diminishing Returns 


General Accounting Office manual contains provision requiring establishment of 
realistic points of diminishing returns beyond which further collection efforts 
are not justified. B—117604(17), Aug. 20, 1975, modified. 


Claims—Transportation—Loss and Damage Claims—Minimum 


of $25 


This Office concurs in establishment of any reasonable minimum amount for filing 
claims involving loss and damage to Government shipments where cost studies 
indicate such action is warranted. 

In the matter of minimum amounts for filing claims for loss and 


damage, September 17, 1976: 


The General Services Administration (GSA) in its letter of June 30, 
1076, to the Director, Claims Division, has requested that this Office 
initiate necessary action to authorize a $25 minimum for the filing 
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of all claims involving loss and damage to GSA freight shipments. 
The request is based on our Circular Letter of August 20, 1975 
(B-117604(17)), to the Heads of Departments, Agencies, and Others 
Concerned: Subject: Monetary Limitation on Claims for Loss and 
Damage. The letter was issued because of a recommendation in the 
Joint Agency Transportation Study, issued March 6, 1970, that the 
Government establish a realistic minimum below which it is uneconom- 
ical or impractical to file formal claims against carriers for loss and 
damage and absorb amounts falling below the established minimum. 

We stated therein that : 

Departments, agencies, and others concerned are therefore authorized, but 
not required, to observe a minimum of $25 in processing loss and damage claims 
against carriers or forwarders and in absorbing amounts falling below that 
minimum. This minimum shall not be applied, however, to small domestic ship- 
ments made on commercial forms and procedures under the provisions of 5 


GAO 3017, as amended, since loss and damage claims on those shipments can 
be handled at relatively little expense. 


GSA has requested that the minimum pertaining to small domestic 
shipments on commercial forms also should be set at $25. In support 
of this request GSA has produced cost figures which indicate that its 
internal processing costs for this type of shipment are in excess of $25 
per claim. Further, GSA indicates that the distinction between the 
two types of loss and damage claims necessitates two different sets of 
external instructions to recipients of GSA shipments, as well as dif- 
ferent internal operating procedures within GSA. 

The Federal Claims Collection Act of 1966, 31 U.S. Code 951-953 
(1970), places the responsibility in the administrative agencies for 
collecting debts determined to be due the United States which arise 
as a result of their activities. This includes the authority to com- 
promise, terminate or suspend collection action. See 4 GAO 54.1 
(Sept. 1, 1967). Further, regulations implementing the Federal Claims 
Collection Act, in particular, 4 C.F.R. 104.3(c) (1976), implementing 
31 U.S.C. 952(a) (1970), provide that the head of an agency or his 
designee may terminate collection activity and consider the agency’s 
file closed when it is likely that the cost of further collection action 
will exceed the amount recoverable. Therefore, the head of GSA or 
his designee already would have the authority to terminate or suspend 
collection action if such action is warranted. 

The GAO manual also contains a provision requiring the establish- 
ment of realistic points of diminishing returns beyond which further 
collection efforts by the Agency are not justified. 4 GAO 55.3 (June 3, 
1968). See 49 Comp. Gen. 359 (1969). 

The minimum amount established by GSA or by any agency would 
be subject to review by this Office under our regular audit authority, 
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31 U.S.C. 41 (1970) ; 31 U.S.C. 67 (1970). It apparently was felt at the 
time the Joint Agency Transportation Study was issued in 1970 that 
it would be in the best interests of the Government and sound auditing 
policy if the minimum amount for processing loss and damage claims 
was not applied to small domestic shipments on commercial forms. 
We now believe, however, that the setting of an appropriate minimum 
on this type of shipment is the prerogative of the concerned depart- 
ments and agencies. We note that in our circular letter we state that 
departments, agencies, and others concerned are authorized, but not 
required, to observe a minimum of $25 in processing loss and damage 
claims on other types of shipments. This allowed agencies a choice 
in ‘processing loss and damage freight claims, a choice which already 
was authorized by the Federal Claims Collection Act of 1966. 

This Office would not object to the establishment of any reasonable 
minimum amount for filing claims involving loss and damage to 
Government freight shipments where cost studies indicate that such 
action is warranted. 

GSA, in our opinion, has justified its establishment of a $25 mini- 
mum for the filing of claims involving loss and damage to all types 
of GSA freight shipments and we concur in the recommended change 
in its regulations. 


[ B-186628 J 


Station Allowances—Military Personnel—Temporary Lodgings— 
Dependent(s) Acquired Subsequent To Transfer 


Payment of temporary lodging allowance is not authorized where member 
marries after being transferred to Hawaii and new wife travels to his duty 
station at his personal expense, since the member had no dependent on the 
effective date of his transfer to Hawaii and his vacating of the lodgings he 
originally occupied while looking for family quarters was not for reasons beyond 
the control of the member within contemplation of paragraph M4303-1, item 2, 
Volume 1, Joint Travel Regulations. 

In the matter of Sergeant Herman Mitchell, Jr.,. USMC, Septem- 


ber 17, 1976: 

This action is in response to letter dated March 23, 1976, with en- 
closures, file reference CRD/HBW/cag 7220, from the Disbursing 
Officer, Marine Corps Air Station, Kaneohe Bay, Hawaii, FPO San 
Francisco 96615, requesting an advance decision concerning the entitle- 
ment of Sergeant Herman Mitchell, Jr., 566-68-8997, USMC, to 
receive temporary lodging allowance (TLA) for the period 
February 19 through 28, 1976, in the circumstances described. The 
letter was forwarded to our Office by endorsement dated May 20, 1976, 
from the Per Diem, Travel and Transportation Allowance Committee 
and assigned PDTATAC Control No. 76-12. 
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The record submitted here shows that by Division Special Order 
No. 176-75, Headquarters 3d Marine Division (Reinf) FMF, a 
permanent change of station (PCS) was directed for Sergeant 
Mitchell to the 1st Marine Brigade, FMF (Kaneohe Bay, Hawaii), 
and that pursuant to these PCS orders, the member reported to his 
new station on June 17, 1975. At this time the member was a bachelor, 
and was classified as a member without dependents on the effective 
date of his PCS orders. 

On January 10, 1976, the member was married in Los Angeles, 
California. Thereafter, by letter dated February 9, 1976, to his com- 
manding officer, the member requested military dependent status 
recognition for his wife, Gail M. Mitchell, and that she be approved 
as “command sponsored.” By endorsement dated February 10, 1976, 
such request was approved, and it appears that the member’s wife 
traveled to Hawaii on February 19, 1976, at the member’s expense. 

The record further shows that on February 26, 1976, the member 
filed a certificate claiming TLA for the period February 19 through 
28, 1976, stating that no Government quarters or messing facilities 
were available for the member and his dependent and that they were 
required to secure temporary lodgings pending completion of arrange- 
ments for permanent living accommodations. In support of that re- 
quest, the member submitted a receipt from the Pali Palms Hotel 
showing his payment for lodgings during the period February 19 
through March 2, 1976. 

Since Sergeant Mitchell became a “member with dependents” sub- 
sequent to the effective date of his orders to the First Marine Brigade, 
Kaneohe Bay, Hawaii, the disbursing officer questions whether there 
is entitlement to TLA for the member and his dependent in con- 
nection with their use of temporary lodging facilities upon his 
dependent’s arrival in Hawaii. 

In his discussion of the matter, the disbursing officer says that inas- 
much as the member’s need for TLA is associated with the search for 
family-type quarters upon his dependent’s arrival, his need is identical 
to that of members for whom TLA is payable under paragraph 
M4303-2c(5) of Volume 1, Joint Travel Regulations (1 JTR). How- 
ever, he expresses doubt as to whether such authority is applicable to 
members whose dependents arrived subsequent to the member’s arrival 
because the member was a “member without dependents” upon his 
arrival, as opposed to a member who arrived prior to his dependents 
for other reasons. 
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The disbursing officer points out that paragraph M4303-1, item 2, 
1 JTR, provides for TLA in connection with the vacation of quarters 
not the direct result of PCS orders. However, the disbursing officer 
expresses doubt as to whether the member’s vacation of bachelor en- 
listed quarters to accompany his wife in temporary lodging facilities 
during his search for family—type quarters, and his dependent’s use of 
the same facilities, was “for reasons beyond the control of the member.” 

In forwarding the matter here for decision, the Executive, Per Diem, 
Travel and Transportation Allowance Committees, indicates that the 
need for TLA does not appear to have been for reasons beyond the 
control of the member as contemplated by paragraph M4303-1, item 2, 
1 JTR, since the member had sufficient time to locate family-type 
quarters for himself and his wife prior to her arrival in Hawaii. 

Section 405 of Title 37, U.S. Code (1970), provides that the Secre- 
taries concerned may authorize the payment of a per diem, considering 
all elements of the cost of living to members of the uniformed services 
under their jurisdiction and their dependents, including the cost of 
quarters, subsistence, and other necessary incidental expenses, to such 
member who is on duty outside the United States or in Hawaii or 
Alaska, whether or not he is in a travel status. Regulations providing 
for payment of the TLA promulgated under this authority are con- 
tained in paragraph M4303, 1 JTR. 

The purpose of TLA, as stated in subparagraph M4303-1 of those 
regulations, is to partially reimburse a member for the “more than 
normal expenses” incurred at hotels or hotel-like accommodations and 
public restaurants, including upon initial arrival (reporting) at a 
permanent duty station outside the United States and pending assign- 
ment of Government quarters, or pending completion of arrangements 
for other permanent living accommodations when Government 
quarters are not available. The allowance is also payable if approved 
by the overseas commander when a member must vacate quarters for 
reasons beyond his control. Subparagraph M4303-1 also provides that 
the uniformed services concerned may issue such regulations as are 
necessary to implement and judiciously administer this allowance. 
Subparagraph M4303-2a provides that TLA is payable when a mem- 
ber, his dependents, or both are required to and do occupy hotel or 
hotel-like accommodations at personal expense. 

While paragraph M4303-2c(5), 1 JTR, provides for authorization 
of TLA in the case of certain members arriving at an overseas station 
prior to the-arrival of their dependents, such authorization relates to 
members who have dependents on the effective date of transfer to an 
overseas station, who are not able to have their dependents accompany 
them at the time of initial assignment. 
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No provision in 1 JTR specifically covers the case of a command 
sponsored dependent wife acquired by a member after the effective 
date of his PCS orders. However, Fleet Marine Force Pacific Order 
7220.1H, dated January 2, 1973, prescribing procedures for the ad- 
ministration of TLA in Hawaii, specifically provides that “Payment 
of arrival TLA is not authorized for a new dependent acquired by mar- 
riage after the effective date of the member’s PCS orders which di- 
rect him to duty in Hawaii.” This service regulation parallels the rule 
that members are entitled to PCS transportation allowances author- 
ized for dependents only as to dependents in existence on the effective 
date of the PCS orders. Cf. 47 Comp. Gen. 710, 712 (1968). 

Further, the member’s vacation of bachelor enlisted quarters to ac- 
company his new wife in temporary lodging facilities during his 
search for family-type quarters may not be considered as being covered 
by paragraph M4303-1, item 2, 1 JTR. This provision and the in- 
struction in subparagraph M4303-2d indicate that payment of this 
allowance when not incident to arrival or departure of the member 
will be limited to unusual situations beyond the member’s control. In 
keeping with those regulations the examples given in Fleet Marine 
Force Pacific Order 7220.1H, January 2, 1973, of circumstances which 
are considered to be beyond the control of the member are a sudden 
withdrawal of the housing from the market by the landlord, or ex- 
tensive damage from fire or flood which renders permanent quarters 
uninhabitable. Eviction for cause or personal preferences for different 
quarters are not considered beyond the control of the member. The 
member’s marriage after assignment to Hawaii is not a situation 
covered by those provisions. 

Accordingly, payment of TLA is not authorized in the circum- 
stances presented. 


[ B-180486 J 


Compensation—Removals, Suspensions, ete.—Back Pay—Admin- 
istrative Errors—Failure To Carry Out Agency Policy 


Supervisor, whose salary was less than that of wage board employee whom he 
supervised, was not identified as eligible for pay adjustment. Since prompt 
identification was required by nondiscretionary agency regulation, noncompliance 
constitutes administrative error which may be rectified by the granting of back- 
pay under 5 U.S.C. 5596. 


Compensation—Additional—Supervision of Wage Board Employ- 
ees—Retroactive Pay Adjustments 


Pay adjustment for General Schedule supervisor of wage board employee under 
5 U.S.C. 53833(b) is conditioned on continued supervision of the wage board em- 
ployee and is limited to nearest rate of supervisor’s grade which exceeds the 
highest rate of basic pay paid to supervised employee. When these conditions are 
no longer met, as when wage board employee is separated or reduced in-pay, 





1444 DECISIONS OF THE COMPTROLLER GENERAL [55 


the adjustment previously granted to the supervisor must be eliminated or re- 
duced, as required by the circumstances. 

In the matter of Billy M. Medaugh—retroactive pay adjustment, 
September 20, 1976: 

This matter is before us as the result of the appeal by Mr. Billy M. 
Medaugh, the claimant herein, of the disallowance by our Claims Divi- 
sion of his claim for retroactive compensation. This claim was filed 
to correct an administrative failure to adjust Mr. Medaugh’s pay from 
December 12, 1970, to September 30, 1972, during which Mr. Medaugh 
was the supervisor of a wage board employee whose salary exceeded 
his. 

The record indicates that Mr. Medaugh, an employee of the Depart- 
ment of the Air Force, was appointed as a commissary store manager, 
GS-4, step 1, at $5,853 per annum effective December 12, 1970. Part of 
his duties entailed supervising a wage board employee whose rate of 
pay exceeded his own salary. Although the claimant was promoted to 
GS-5, step 1, on April 4, 1971, the wage employee’s salary still ex- 
ceeded that of the claimant. The situation persisted until the resigna- 
tion of the wage employee on September 30, 1972. 

The agency concedes that because of an administrative oversight, 
it failed to identify the claimant as eligible for a pay adjustment as 
provided by Federal Personnel Manual (FPM) Supplement 990-2, 
Chapter 531, subchapter S38 (February 8, 1967). As a corrective 
measure, the employing agency’s Civilian Personnel Office issued on 
June 19, 1973, Notifications of Personnel Action which set the claim- 
ant’s proper initial salary rate at GS-4, step 9, and changed his 
promotion rate of pay to GS-5, step 7. A voucher for retroactive 
compensation was prepared for the period from December 12, 1970, 
through June 30, 1973, in the gross amount of $3,532.80. Because the 
legality of these actions was questioned, the matter was forwarded as 
a doubtful claim to our Claims Division. The agency administratively 
recommended that the claim be approved. 

It should be noted that on November 26, 1972, the employing agency 
increased Mr. Medaugh’s pay to adjust his salary with respect to a 
second wage board employee who was subject to his supervision sub- 
sequent to November 12, 1972. Thereafter, the claimant’s salary ex- 
ceeded that of the second wage board employee. During the period 
from October 1, 1972, to November 12, 1972, Mr. Medaugh did not 
supervise any employee whose salary exceeded his own. Under the 
provisions of 5 U.S. Code § 5333(b) (1970) and implementing regula- 
tions at 5 C.F.R. §§ 531.301-531.305, the pay adjustment for super- 
visors is conditioned upon the regular supervision of a wage grade 
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employee and is limited to the nearest rate of his grade which exceeds 
the highest rate of basic pay paid to the supervised employee. When 
these conditions are no longer met, as when the wage board employee 
is separated or reduced in pay, the pay adjustment previously granted 
to the supervisor must be eliminated or reduced, as required by the 
circumstances, Since, as noted above, Mr. Medaugh’s rate of pay was 
adjusted on November 26, 1972, to exceed that of the second wage 
board employee and because he did not supervise any wage board 
employee receiving a rate of pay in excess of his rate of basic pay 
between October 1 and November 12, 1972, the only period for which 
Mr. Medaugh may properly claim a salary adjustment is from 
December 12, 1970, to September 30, 1972. 

In Settlement Certificate No. Z-2524194 dated November 5, 1973, 
the Claims Division disallowed Mr. Medaugh’s claim, based on 5 
U.S.C. § 5333(b) which provides for pay adjustments for General 
Schedule employees who supervise wage board employees. The statute 
merely provides that tie salary of a supervisor of wage board em- 
ployees may be adjusted upward within the grade of the supervisor 
until it exceeds that of the wage employees. Relying on the statute, and 
on implementing regulations at 5 C.F.R. § 531.305(a), the Claims 
Division determined that such adjustment is permissive and discre- 
tionary with the employing agency. Finding no automatic entitlement, 
the claim was denied. 


Further implementing the program of pay adjustments for General 
Schedule supervisors of wage board employees, the Department of 
the Air Force had promulgated regulations at section 5213 of Air 
Force Manual 40-1 which, although presently rescinded, were in force 
at all times relevant to this action. Paragraph 3c thereof provided: 


* * * Operating officials, insofar as practicable and in accordance with good 
management practices, will avoid making or continuing work assignments which 
result in a situation where Classification Act employees supervise Wage Board 
employees receiving a higher basic rate of compensation. Where this is not 
practicable, they must initiate a request for pay adjustment. This recommenda- 
tion must state the basis for the determination of supervision of one or more 
Wage Board employees receiving a higher basic rate of compensation. [Italic 
supplied. ] 


Paragraph 2 states that it is the Department’s policy that the pay of 
such a supervisor “zs adjusted as provided by this section unless the 
adjustment would result in inequitable treatment among supervisors 
in the same or related organizational entities.” [Italic supplied. ] Thus, 
although the supervisor’s pay adjustment is merely authorized and 
permitted by statute, and is therefore generally within the discretion 
of the employing agency, the Department of the Air Force had, by 
internal regulation, mandated that immediate action be taken to adjust 
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the salaries of eligible employees. Because of administrative oversight, 
Mr. Medaugh’s employing agency failed to perform the required act 
of identifying him for the salary adjustment. When he was so identi- 
fied, the agency admitted error, issued corrective notices of personnel 
action, and administratively recommended that the claim be paid. 

The record in this case indicates some confusion as to whether an 
administrative error in the nature of that which occurred in the failure 
to adjust Mr. Medaugh’s pay may be corrected by retroactive salary 
adjustment under the Back Pay Act of 1966. That act, as codified at 
5 U.S.C. § 5596 (1970), provides: 


(b) An employee of an agency who, on the basis of an administrative determi- 
nation or a timely appeal, is found by appropriate authority under applicable 
law or regulation to have undergone an unjustified or unwarranted personnel 
action that has resulted in the withdrawal or reduction of all or a part of the 
pay, allowances, or differentials of the employee— 

(1) is entitled, on correction of the personnel action, to receive for the 
period for which the personnel action was in effect an amount equal to all 
or any part of the pay, allowances, or differentials, as applicable, that the 
employee normally would have earned during that period if the personnel 
action had not occurred, less any amounts earned by him through other 
employment during that period ; and 

(2) for all purposes, is deemed to have performed service for the agency 
during that period, except that the employee may not be credited, under 
this section, leave in an amount that would cause the amount of leave to his 
credit to exceed the maximum amount of leave authorized for the employee 
by law or regulation. 

(c) The Civil Service Commission shall prescribe regulations to carry out this 
section * * *, 


The Civil Service Commission has promulgated regulations pursuant 
to the above-quoted statute in 5 C.F.R., Part 550, subpart H. Sub- 
sections 550.803(d) and (e) set forth the criteria by which a personnel 
action is determined to be unjustified or unwarranted as follows: 


(d) To be unjustified or unwarranted, a personnel action must be determined 
to be improper or erroneous on the basis of either substantive or procedural 
defects after consideration of the equitable, legal, and procedural elements 
involved in the personnel action. 

(e) A personnel action referred to in section 5596 of title 5, United States 
Code, and this subpart is any action by an authorized official of an agency which 
results in the withdrawal or reduction of all or any part of the pay allowances, 
or differentials of an employee and includes, but is not limited to, separations for 
any reason (including retirement), suspensions, furloughs without pay, demo- 
tions, reductions in pay, and periods of enforced paid leave whether or not 
connected with an adverse action covered by Part 752 of this chapter. 


The relationship between an administrative error resulting in the 
failure to increase an employee’s pay and the remedy afforded by the 
Back Pay Act for loss of pay resulting from an unjustified or un- 
warranted personnel action is discussed in 55 Comp. Gen. 836 (1976). 
As indicated in that decision, 5 U.S.C. § 5596 (1970) provides broad 
authority to rectify erroneous personnel actions by providing backpay 
and effectively covers situations such as Mr. Medaugh’s in which an 
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administrative error has resulted in the failure to carry out a non- 
discretionary regulation or policy. 

The Supreme Court has recently considered the Back Pay Act in- 
applicable to wrongful classification claims. United States v. Testan, 
decided March 2, 1976, — U.S. —, 47 L. Ed. 2d+ 114, 44 U.S.L.W. 
4245. The matter before us is not, however, a claim for reclassifica- 
tion, and we find the 7'estan case is not applicable to the backpay 
issue in the present case. 

The employing agency here has admitted administrative error in 
its failure to comply with a mandatory administrative regulation 
requiring it to promptly identify Mr. Medaugh as eligible for a pay 
adjustment. Upon discovery of the error, notifications of personnel 
action were processed to retroactively effectuate his entitlement to the 
adjustment. Further, it has been administratively recommended that 
the claim be paid. Where an employee is thus entitled to a specific 
allowance by reason of his position and, because of administrative 
error, has been denied or delayed in the receipt thereof, he has suf- 
fered a withdrawal or reduction in the benefits to which he is en- 
titled and is entitled to backpay therefor. 

Accordingly, a settlement in favor of Mr. Medaugh for the period 
from December 12, 1970, to September 30, 1972, will be issued by our 
Claims Division. 

{ B-170675 


Appropriations—Judgments—Agency Appropriations—Sums Due 
After Judgment Date 


Judgment, entered on Feb. 4, 1976, stating in part that plaintiff Federal em- 
ployees “shall receive for the period subsequent to September 14, 1974” sums 
representing increased salary increments originally denied under challenged 
agency action, is treated, for purposes of satisfying judgment, as money judg- 
ment for back pay up to date of judgment plus a mandate that agency place 
employees in higher salary rate as of date of judgment. Therefore, sums due 
plaintiffs up to date of judgment are payable, upon settlement by General Ac- 
counting Office, from permanent indefinite appropriation under 31 U.S.C. 724a, 
but sums due after judgment date are payable from agency appropriations for 
salaries and expenses. 

In the matter of the source of funds to pay judgment in favor of 


Jack M. Whaley and Victor C. Wolff, September 22, 1976: 

This responds to a request for our decision, pursuant to 31 U.S. 
Code § 82d (1970), by an authorized certifying officer of the National 
Aeronautics and Space Administration (NASA). The certifying of- 
ficer’s questions concern the proper appropriations to be applied in 
satisfaction of a portion of the judgment of the United States Dis- 
trict Court, Northern District of California, entered on February 4, 
1976, in the case of Robert Kramer, et al. v. United States, Civil No. 
C-74-0446-WTS. 
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The plaintiffs in the suit resulting in the cited judgment are pres- 
ent and former NASA employees who worked regularly alternating 
day, night, and swing shifts at NASA’s Ames Research Center. Ef- 
fective November 30, 1969, the plaintiffs’ jobs were converted from 
wage board to General Schedule positions. On this date, the plaintiffs 
worked the day shift. Hence, in accordance with Civil Service Com- 
mission regulations as construed in our decision at 51 Comp. Gen. 
641 (1972), the rates of basic pay used to calculate their General 
Schedule salary rates did not include the “night differential.” 

The February 4, 1976 judgment, which was entered by stipulation 
of the parties, ordered that the plaintiffs recover sums specified 
therein, together with fringe benefits: 

* * * representing wages said plaintiffs were entitled to receive in addition 
to those actually received for and during the period of services described below, 


because of defendant's failure to extend to plaintiffs the night differential to 
which they were entitled * * *. 


In the case of plaintiffs Jack M. Whaley and Victor C. Wolff, who 
are apparently still NASA employees, the period of service stated in 
the judgment for payment of the specified sums was November 30, 
1969, to September 14, 1974. However, the judgment further ordered 
that plaintiffs Whaley and Wolff: 

* * * shall receive for the period subsequent to September 14, 1974, sums 
equivalent to the difference between salaries actually paid to them and salaries 
to which they would otherwise have been entitled had the salaries fixed for 
each such plaintiff under the General Schedule Pay System included the estab- 


lished night differential in addition to the basic Wage Grade hourly rate in 
arriving at the rate of compensation for pay change purposes. 


No issue is raised concerning satisfaction of the judgment insofar 
as it specifies sums and fringe benefits due to each plaintiff for the 
periods ending on dates stated in the judgment, including sums due 
to Whaley and Wolff up to September 14, 1974. This portion of the 
judgment is being paid, upon settlement by our Office, pursuant to 
28 U.S.C. § 2414 (1970) and 31 U.S.C. § 724a (1970), enfra. 

The certifying officer’s questions involve satisfaction of that por- 
tion of the judgment concerning entitlements due to Whaley and 
Wolff after September 14, 1974. The certifying officer’s submission 
includes a voucher for sums due Whaley and Wolff for the period 
September 15, 1974, through April 24, 1976, and poses the following 
questions: 

1. Can the attached voucher, if otherwise proper, be paid from appropriations 
available to the National Aeronautics and Space Administration in satisfac- 
tion of the enclosed judgment? 

. If otherwise proper, should the salaries of Whaley and Wolff be increased 


for periods subsequent to April 24, 1976, in satisfaction of the judgment and 
paid for from National Aeronautics and Space Administration appropriations? 


The instant judgment is subject to 28 U.S.C. § 2414, supra, which 
provides in part that payment of final judgments rendered by Fed- 
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eral district courts against the United States shall be made on settle- 
ment by the General Accounting Office. The basic source for payment 
of such judgments is the permanent indefinite appropriation made 
by 31 U.S.C. § 724a, supra, which provides in part: 

There are appropriated, out of any money in the Treasury not otherwise ap- 
propriated, and out of the postal revenues, respectively, such sums as may on 
and after July 27, 1956 be necessary for the payment, not otherwise provided 
for, as certified by the Comptroller General, of final judgments, awards, and 
compromise settlements (not in excess of $100,000, or its equivalent in foreign 
currencies at the time of payment, in any one case) which are payable in ac- 


cordance with the terms of sections 2414, 2517, 2672, or 2677 of Title 28 * * *. 
[Italic supplied. ] 


In determining whether sums necessary for the payment of a judg- 
ment are provided for other than under 31 U.S.C. § 724a, the well- 
established rule is that “* * * appropriations or funds provided for 
regular governmental operations or activities, out of which a cause of 
action arises, are not available to pay judgments of courts in the ab- 
sence of specific authority therefor.” 40 Comp. Gen. 95, 97 (1960), 
and decisions cited. Hence, unless NASA has specific authority to use 
its appropriations for the payment of judgments in cases such as the 
instant one, the judgment cannot be paid from a NASA appropria- 
tion, but must be paid from the appropriation provided in 31 U.S.C. 
§ 724a. To our knowledge, NASA has no such authority. Thus, to the 
extent that the sums stated in the voucher presented by the certify- 
ing officer must be regarded as payments on the judgment, the proper 
source of payment is the appropriation made by 31 U.S.C. § 724a 
rather than NASA appropriations. 

As noted previously, the judgment states, for purposes relevant 
here, “that plaintiffs Whaley and Wolff shall receive, for the period 
subsequent to September 14, 1974” additional sums they would have 
received had the night differential been included in establishing their 
General Schedule pay rates. It could be argued, under the literal terms 
of the judgment, that the additional sums payable from September 
15, 1974, into the indefinite future constitute payments on the judg- 
ment and are, therefore, payable pursuant to 31 U.S.C. § 724a. How- 
ever, this construction would require that a portion of the employees’ 
entitlements for each pay period could be paid only after presentation 
to our Office and issuance of settlements against the judgment appro- 
priation. Such a result would be wholly impractical from the view- 
point of all concerned. 

In lieu of the foregoing construction, we would interpret the judg- 
ment as an adjudication, effective February 4, 1976, that the night dif- 
ferential should have been included in establishing plaintiffs’ General 
Schedule salary rates on November 30, 1969, with the remedy, as it 
pertains to Whaley and Wolff, consisting of two elements. The first 


227-170 O- 77-3 
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element is a money judgment for back pay and fringe benefits which 
had already accrued as of the date of judgment. The second element is, 
in effect, a mandate to NASA to pay Whaley and Wolff from that 
time on at the higher salary rate. Under this construction, NASA 
should have paid the employees at the higher salary rates effective on 
the date of the judgment, February 4, 1976, and, in any event, should 
do so now. Therefore, the additional payments accruing after the date 
of judgment should be treated as part of the employees’ regular 
salaries, as corrected, and are payable from NASA’s salaries and ex- 
penses appropriations. Cf. 34 Comp. Gen. 221, 224 (1954). 

For the reasons stated above, the voucher presented cannot be certi- 
fied for payment. Instead, NASA should pay Whaley and Wolff at 
the salary levels to which they are entitled under the judgment, effec- 
tive February 4, 1976. The salaries, as so increased, may then be paid 
from NASA appropriations for the amounts due subsequent to Feb- 
ruary 4, 1976, without submission to our Office. 

NASA should also immediately furnish to our Claims Division the 
information necessary for us to compute certificates of settlement, pay- 
able under 31 U.S.C. § 724a, for salary and fringe benefits due to 
Whaley and Wolff for the period September 15, 1974, to February 4, 
1976. 

[ B-186372 J 


Contracts—Negotiation—Offers or Proposals—Best and Final— 
Revised Proposal Submitted—Reopening of Negotiations Not 
Required 


Agency was not required to seek further clarification in negotiated procurement 
where protester substantially revised building design in best and final offer and 
failed to support such change with adequate documentation. In such circum- 
stances contracting officer need not reopen negotiations but may lower his rating 
of final proposal submitted. 


Contracts—Negotiation—Evaluation Factors—Price Elements for 
Consideration—Anticipated Costs 


Fact that protester would have to absorb all direct costs exceeding its ceiling 
price in fixed price incentive contract does not negate evaluator’s legitimate con- 
cern for anticipated costs over ceiling considering performance and administra- 
tion problems which reasonably can be expected to result from contractor’s loss 
position. 


Contracts—Negotiation—Evaluation Factors—Factors Other Than 
Price—Technical Acceptability 


Source selection authority’s conclusion that protester’s lower target and ceiling 
prices for fixed price incentive contract offered little in way of advantages to 
Government and were not sufficiently significant to overcome selected firm’s 
superiority in technical and operations area is supported by record and is con- 
sistent with evaluation criteria which gave more weight to technical and opera- 
tions area. Protester’s contention that negotiations were not conducted in com- 
pliance with 10 U.S.C. 2304(g) is denied. 
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In the matter of the General Electric Company, September 22, 1976: 

The General Electric Company (GE) protests the award of a con- 
tract to the Raytheon Company (Raytheon) pursuant to request for 
proposals (RFP) No. F1968-75-R-0014 issued by the Electronic Sys- 
tems Division (ESD) of the United States Air Force. The solicita- 
tion covered a Phased Array Warning System called PAVE PAWS. 
The contractor is to design, develop, fabricate, install and test two 
dual faced phased array radars, one each on the east and west coasts, 
for the detection of submarine launched missiles. The contractor also 
is required to design and construct a building at each site to house the 
computer based radars. The RFP specified a fixed price incentive 
fee (FPIF) type of contract. A sharing arrangement of 80/20 (Gov- 
ernment/contractor) for costs over or under the traget price, a firm 
ceiling price of 130 percent of target costs and a fee of 10 percent of 
target costs were also specified. 

The RFP provided that award would be made to the offeror whose 
proposal was most advantageous to the Government, cost and other 
factors considered. Primary emphasis during proposal evaluation was 
to be placed on technical and operational excellence. Cost was the sec- 
ond most important selection factor and management and logistics 
were considered third in the order of priority. In addition, the RFP 
indicated that an offeror would be favorably evaluated for the use of 
proven technical processes and off-the-shelf components and materials 
in its hardware and software design approach. The RFP warned that 
any significant inconsistency between promised performance and 
price, if unexplained, would raise an issue regarding the offeror’s 
understanding of the work and could result in rejection of such pro- 
posal and that the “burden of proof” as to cost credibility rested with 
the offeror. The instructions also required that the proposals provide 
sufficient detail for evaluation and offerors were warned that noncon- 
formance with the specified content could be cause for rejection. 

Three companies including GE and Raytheon submitted proposals. 
All offerors were determined to be within the competitive range and 
oral and written discussions were conducted with them until negotia- 
tions were closed on February 13, 1976. These discussions consisted 
of deficiency reports and clarification requests from the Source Selec- 
tion Evaluation Board (SSEB) to the offerors, their written responses 
thereto and face-to-face negotiations. Armed Services Procurement 
Regulation (ASPR) § 3-805.3(a) defines a deficiency as that “part of 
an offeror’s proposal which would not satisfy the Government’s re- 
quirements.” The Air Force defines a clarification request as relating 
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either to an area in a proposal which is unclear or to solicitation re- 
quirements which the offeror may have misunderstood. 

All deficiency reports concerning GE and Raytheon were resolved 
when the SSEB closed negotiations and requested on February 13, 
1976 that best and final offers be submitted no later than February 27, 
1976. The SSEB presented its findings to the Source Selection Ad- 
visory Council (SSAC) which, in turn, provided the Source Selection 
Authority (SSA) with its findings and a risk analysis of the three 
proposals in their final form. On March 22, 1976, the members of the 
SSAC unanimously recommended to the SSA that award be made 
to Raytheon. The SSA decision document was signed on April 2, 1976 
and on April 12, 1976, a contract for one radar site was awarded to 
Raytheon. 

On April 14, 1976, GE received notice of award which advised of 
the weaknesses and risks in its proposal as follows: 

. The size and complexity of the software effort was underestimated and re- 


flected a serious weakness in an area where the greatest program risk is 
identified. 

. Changes in the technical facility as outlined in the BAFO [best and final 
offer] did not provide sufficient detail for Government evaluation. 

. The risk in these areas reflected concern as to the cost realism of [GE’s] best 
and final offer. 


Thereafter, GE requested and obtained a debriefing. The SSEB’s 
minutes of this debriefing indicate that GE was told that the competi- 
tion had been intense, the overall proposal evaluation results were 
close and that GE’s software design and building design significantly 
impacted the evaluation of technical risk. Because of major design 
changes proposed by GE in the data processing area, the SSEB had 
reevaluated GE’s proposal after the oral negotiations and had deter- 
mined that some weaknesses in the software subsystem still: remained. 
The SSEB stated that further discussions were not conducted to avoid 
technical levelling which could result from any further design changes. 
The Air Force informed GE of its belief that the firm had made a 
major change in software sizing in its best and final offer. Specifically, 
the Air Force claimed that 79,000 existing instructions would be taken 
from Cobra Talon and Site Defense radars and would more than 
double the previous software size of 50,000 mission required instruc- 
tions. The Air Force stated that this change was not substantiated 
with enough detail to show that the instructions could be used in 
PAVE PAWS without conversion or modification and additional 
costs. 

With respect to the building design changes proposed in GE’s best 
and final offer, these changes were viewed as substantial and the Air 
Force was concerned because only very limited supporting detail had 
been provided. The Air Force advised that it was not possible to fully 
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assess and substantiate the adequacy of the new design or to trace 
technically the substar-tial cost savings alleged to result from the new 
facility design. 

GE then protested the selection of Raytheon to this Office, contend- 
ing that its final price was significantly lower than Raytheon’s and 
that GE’s proposal was technically superior in most areas. GE con- 
tends that the Air Force failed to communicate its concern or nego- 
tiate regarding the size and complexity of GE’s proposed software 
and that the Air Force did not treat this as a proposal deficiency even 
though the Air Force had indentified the size and complexity of soft- 
ware as a program risk. Moreover, GE argues that the concern of the 
Air Force over technical risk in GE’s software instruction count was 
unfounded because GE’s radar system design which used proven tech- 
niques and processes reduced the number of source instructions needed. 
Accordingly, GE contends that the Air Force did not discharge its 
responsibility under 10 U.S. Code § 2304(g) (1970) to conduct mean- 
ingful discussions concerning the weaknesses and technical risks iden- 
tified in the firm’s proposal. 

In addition, GE argues that the changes in its facility design as 
proposed in the firm’s best and final offer were not massive as stated 
by the Air Force. The protester believes that enough information was 
contained in its best and final offer to permit the Government to eval- 
uate the changes made in the firm’s final facility design. Because the 
building was not designated as a high risk area, GE does not believe 
that any lack of detail in this regard is a reason for awarding the con- 
tract to Raytheon. 


THE GE TECHNICAL FACILITY (BUILDING) 





The initial building design proposed by GE was evaluated to de- 
termine its structural, electrical, mechanical, architectural and facility 
interface adequacy. During negotiations, the SSEB issued to GE 6 
deficiency reports and 26 clarification requests regarding the building 
design. GE’s responses thereto were evaluated as satisfactory and the 
proposed design was considered adequate to meet the requirements. 
GE’s initial price for the building was $16.5 million. Before receiving 
best and final offers the SSEB projected that the price for GE’s fa- 
cility, as negotiated, would be $19.4 million because of the modifica- 
tions made during negotiations and the statements of GE. There is no 
question as to the adequacy of the meaningful discussions regarding 
the building design initially proposed. 

The call for best and final offers required that a reconciliation by 
cost element be performed for each proposed line item and sub-line 
item for which a DD Form 633 had been submitted. It further re- 
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quired that a narrative description of the specific changes over $24,999 
be attached to the line item and sub-line item reconciliations. It ad- 
vised that any technical revisions or nonconcurrences to contract terms 
and conditions submitted in the best and final offer would not be ne- 
gotiated further. GE’s best and final offer stated that because of “key 
changes” in the structural design and operational layout made by a 
new architectural and engineering subcontractor and a new construc- 
tion subcontractor, it was able to reduce its building price to $10.7 
million. This represented a reduction of $5.8 million or 35 percent from 
its original price for this item. 

The Air Force and GE disagree as to the adequacy of the technical 
description and detail submitted by GE in support of its changes. The 
Air Force asserts that the supporting technical information included 
only a half page description, a sketch of the new design compared to 
the old design, and cost information, all of which were insufficient to 
permit proper evaluation of the proposed change. The Air Force 
claims it needed, among other things, design information regarding 
electrical loads, air conditioning, construction materials, plumbing, 
fire protection equipment, and layout of the tactical operations and 
other rooms. In addition, the change of subcontractors with the large 
price reduction raised questions as to how well the new firms under- 
stood the level of effort required. 

GE denies that the building design change was as extensive as the 
Air Force claims and contends that the new design retained the same 
square footage of room area and the same functional relationships as 
the old design. GE asserts that it did not submit information regard- 
ing the support facilities because they were not changed and that, by 
the terms of the call for best and final offers, such information was 
not required. GE further alleges that the building involved no re- 
search and development effort and did not represent a major risk. This, 
it claims, is evidenced by the fact that the SSEB, in evaluating GE’s 
proposed price, added no factor to cover the financial impact of the 
risk it claimed to see in the new building design even though the RFP 
stated that the financial impact of high risk areas would be added to 
the offeror’s proposal to develop the most probable cost to the 
Government. 

We have reviewed the record as it pertains to the building design 
proposed by GE in its best and final offer and the initial design as 
it was after oral negotiations. Our conclusion is that the determination 
of the SSEB was reasonable. We are in agreement with the SSEB that 
the technical explanation and support was so meager that the ade- 
quacy of the new design could not have been determined without addi- 
tional discussions and documentary support. Although much cost in- 
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formation was submitted, it was essentially useless because the ade- 
quacy of the building itself could not be assessed. The SSEB projected 
a figure of $12.5 million in evaluating the new design, but it never 
translated its full concern about the new design into a complete precise 
dollar amount to be added to the GE proposed building price. Al- 
though it may be true, as GE contends, that there was little, if any, 
research and development involved with the building, the SSEB was 
properly concerned about the financial impact upon PAVE PAWS 
resulting from possible construction cost overruns and delivery 
slippages. 

Based on the record before us, we find the two GE designs substan- 
tially different and we doubt that the air conditioning, plumbing, fire 
protection equipment, soil samples, foundations and other support 
facilities and the analysis for the old building would be appropriate 
for the new design. The initial building design, as negotiated, involved 
supporting five floors on a level plateau. The new design incorporated 
a significant concept change by supporting three floors on the plateau 
and two floors on the slope of the terrain. No documentation was pre- 
sented to show that the soil and drainage conditions were such that 
this change would be acceptable. Although the structure was con- 
ceptually shown to rest on the retaining wall foundation, there was no 
information as to the connection between the superstructure and the 
substructure, Since it is technically and financially impractical to de- 
sign for no soil movement, the interaction between the soil, foundation 
and structure is a matter of paramount importance especially where 
soil would exist above the lower part of the radar face. There was no 
indication as to how possible seepage problems on the lower floors 
could be avoided or whether the soil was amenable for such conven- 
tional solutions as waterproofing, weep holes and drainage pipes. It 
would be futile to transfer the structural analysis, dimensions and 
member sizes from the November design to that proposed in the best 
and final offer. In our opinion, the documentation was insufficient to 
determine the acceptability of the new design and there was very little 
information from the previously negotiated design which could be 
transferred for this evaluation. 

We agree with the Air Force that in the circumstances it was im- 
possible to include an amount in its most probable cost to the Govern- 
ment to cover the risk inherent in GE’s new building design. The fail- 
ure to do so reflects, in our opinion, on the inadequacy of the proposal 
rather than the nonexistence of risk. Even though the building would 
not require research and development, other risks existed as indicated 
above. In the circumstances, the evaluation board was not required to 
reopen negotiations after receipt of best and final offers to obtain ex- 
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tensive supporting information which GE should have submitted 
with its new design. The burden is on the offeror in submitting its best 
and final offer to affirmatively demonstrate its merits. When after close 
of negotiations an offeror submits a revised proposal without such sub- 
stantiation, the contracting officer need not reopen negotiations but 
may lower his rating of the final proposal submitted. lectronics Com- 
munications, Inc., 55 Comp. Gen. 636 (1976), 76-1 CPD 15. Decision 
Sciences Corporation, B-184438, August 3, 1976, 76-2 CPD 114. 


TECHNICAL AND OPERATIONS AREA 





The RFP required offerors to prepare and submit a “Cost Format 
A” which was to show the software development task breakdown. This 
data would be used to assess the reasonableness of the proposed com- 
puter programming effort as compared to an independent Government 
estimate. The detailed instructions for “Cost Format A” stated that 
the offeror should indicate “the estimated total number of source lan- 
guage statement/instructions,” including the size of existing programs 
which it anticipated would be used to fulfill the performance require- 
ments, Further, it required that the offeror indicate the new source 
code which was to be generated, the estimated number of instructions 
required to be changed or deleted and the number of source instructions 
which were to be converted from one source language to another or 
from one machine to another. The offerors were instructed to indicate 
the source language in which the program was to be written and if 
written in a mixture of source languages to indicate the approximate 
fraction for each language. 

The initial GE proposal, as amended, provided for 141,356 instruc- 
tions, all of which would be newly developed, modified or converted 
for PAVE PAWS. GE’s instruction count, however, included ma- 
chine language instructions contrary to the directions on Cost Format 
A for a statement of source language instructions. Because there can 
be a ratio of up to five machine language instructions for each source 
language instruction, this initially misled the SSEB to believe that 
GE proposed substantially more source language instructions than 
GE intended, thereby delaying the Air Force’s awareness of the weak- 
ness ultimately perceived in GE’s software package. 

After the evaluation of the initial proposal, as amended, the SSEB 
sent to GE 28 deficiency reports and 120 clarification requests. Four 
of these related to the software but did not expressly concern the ade- 
quacy of the software instruction count. Deficiency Report 14-B 
stated that the computer memory sizing analysis was not sufficiently 
described to provide credibility to perform the mission of PAVE 
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PAWS and that in comparison to other phased array radar systems, 
the amount of memory allocated to do the function was “gravely under- 
estimated.” GE’s response of September 11, 1975, to Deficiency Report 
14-B consisted of 25 pages and was prefaced by the following: 


The computer memory allocation and memory management requirements for 
the PAVE PAWS System were poorly described in the GE proposal. Typograph- 
ical errors, omissions from key tables, and the lack of a single localized discussion 
of memory have caused concern for the credibility of the memory estimates. 


This response was evaluated by the SSEB as providing insufficient 
data leaving several points for further negotiations. After the evalua- 
tion of the second written response, GE had satisfied the SSEB except 
that: 


Cost Format A was supposed to be broken down by source language, not ma- 
chine language. This is still inadequate to track cost. Topic will be addressed 
during formal [oral] negotiations. 


The minutes for the oral negotiations of October 30, 1975, with regard 
to Deficiency Report 14-B stated that “Cost Format A” should be in 
source language and that the contractor would discuss this at the next 
meeting. The minutes for the oral negotiation of November 12, 1975 
contain the following entry: “DR 14-B Cost Format A Data was 
presented in source code vs machine language.” GE’s letter of Novem- 
ber 11, 1975 informed the SSEB that the cost impact of the modifica- 
tions made in response to the Deficiency Report would be an increase 
of $2.6 million. (These modifications included a substantial increase 
in proposed hardware.) 

The Air Force contends that although its overall concern about the 
GE software design approach was thoroughly discussed throughout 
the evaluation process, the inadequacy of the number of software in- 
structions was never pointed out to GE as a deficiency or weakness. It 
argues that initially it was misled into believing that a large portion 
of the software instructions were approximately five times greater 
than they actually were because GE had submitted without explana- 
tion its count in machine language rather than source language as re- 
quired by the RFP. The Air Force states that the system specifications 
did not require a minimum number of instructions. Moreover, the 
agency’s overall estimate of software instructions had been prepared 
previously only for pricing purposes and therefore was not used by 
the SSEB in its evaluation of the adequacy of the software count. It 
appears that after these negotiation sessions with GE, the Board con- 
cluded that GE’s software count was low on the basis of its members’ 
general background knowledge and expertise in such matters. Contrary 
to GE’s insistence, there is no clear evidence in the record that a credi- 
ble estimate of instructions required in each functional area existed 
prior to the SSAC’s presentation of its evaluation to the SSA after 
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receipt of best and final offers. The SSA then insisted upon such an 
estimate as an additional measure of credibility concerning the rec- 
ommended rejection of GE. 

The system specification which describes the requirements for the 
various software categories states with respect to support software 
that all commercially available support software shall be provided 
with the deliverable software package. The SSEB determined that 
GE’s proposal included 48,961 developed, modified or converted in- 
stuctions for the mission software, 79,250 existing instructions for the 
support software and 14,000 existing instructions for the operating 
system software for a total of 144,211. The SSEB assumed that 79,750 
instructions were existing support software to be supplied by the com- 
puter vendors because the instructions were not identified as contain- 
ing GE existing software. The 48,961 figure for mission software was 
far below that offered by GE’s competitors and other existing radar 
systems. 

GE asserts that 16,000 instructions were computer vendor supplied 
existing instructions. It states that if these 16,000 instructions are sub- 
tracted from the total instructions of 144,211, its November proposal 
indicated that a total of 128,211 instructions would be delivered by 
GE. Thus, GE states that the 132,576 instructions proposed in its best 
and final offer represented an increase of only 4,365 instructions, GE 
also argues that its November proposal showed that a total of 79,750 
support instructions would be delivered, of which 500 would be devel- 
oped and 79,250 would be existing instructions. GE claims that unlike 
the “Executive” function software, these existing software instruc- 
tions were not computer vendor supplied but were existing GE soft- 
ware which could be used on PAVE PAWS. However, in our opinion, 
the information on GE’s “Cost Format A” provides no basis on which 
the SSEB could have reached such a conclusion. While the anticipated 
use of existing source instructions which would not be developed, 
modified or converted for PAVE PAWS could be determined from 
Cost Format A, there was no way to distinguish between those exist- 
ing instructions that were supplied by the computer vendor and those 
that were GE instructions from other programs. 

GE’s response to Deficiency Report 14-B referred to “adaptable” 
software modules which could be used on PAVE PAWS. It stated 
the desirability of reprogramming such modules to JOVIAL com- 
puter language and also stated that they could be developed with little 
risk in terms of performance, schedule, cost and interface. However, 
GE did not supply any technical documentation to support its state- 
ment that 79,250 existing instructions could be reprogrammed in 
JOVIAL language and adapted to PAVE PAWS with little cost or 
schedule impact. The SSEB, without asking GE for further infor- 
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mation, assumed that it could not be done without high risk. In our 
view, the SSEB was justified in its concern as to how instructions 
prepared for one computer could be moved to another having a differ- 
ent mission, different word lengths and a different operating system. 
Such transfers often can require an instruction-by-instruction exami- 
nation and an extensive rewrite of the existing programs. 

In its best and final offer, GE presented its software instructions 
count in a series of tables. It explained that the PAVE PAWS soft- 
ware is grouped into three categories as follows: (1) software devel- 
oped for PAVE PAWS; (2) existing GE software applicable to 
PAVE PAWS; and (3) existing computer vendor software used as 
the operating system for mission and back-up software control, diag- 
nostic software and support software for software development and 
maintenance. It did not break down the GE software into those cate- 
gories requiring modification or conversion. 

Table 2-3 of GE’s final offer tabulated the developed and deliverable 
software by computer program configuration item and by code type. 
The other tables (2-1, 2-4, 2-5 and a summary in the cost section) 
set forth the same information except that the computer vendor soft- 
ware was broken down into support, operating and diagnostics cate- 
gories. Tables 2-1, 2-5 and the summary identified the 79,250 instruc- 
tions as existing GE support software. Table 2-4 also identified the 
79,250 instructions as “mission required” and included therein an addi- 
tional 39,546 “developed/modified/converted” instructions plus 
14,780 “developed” instructions for a total of 132,576 GE instructions 
to be delivered along with the computer vendor instructions. 

The Air Force states that there are two possible interpretations of 
the software submission in the GE best and final offer. The first is that 
79,250 instructions should be added to the mission software which 
results in an increase of 143 percent over the previous proposal of 
53,000 mission instructions. The second interpretation is that the 79,250 
instructions were in the support area as the Air Force claimed was 
documented in the GE submission during November. 

Even though the 79,250 instructions were identified as support 
software in tables 2-1 and 2-5 and the summary, the Air Force claims 
to have adopted the first interpretation because the instructions were 
included in table 24 in a column under the heading of “mission re- 
quired.” The SSEB believed that such a substantial increase in mis- 
sion required software was technically risky especially in view of the 
limited supporting technical rationale. The Air Force further claims, 
however, that the second interpretation, which would leave only 53,326 
instructions in the mission software, would have magnified its concern 
because of its belief that the amount of mission software would be 
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insufficient to do the job and would require the preparation of addi- 
tional instructions with unknown impact upon schedule and costs. 

The Air Force post-protest statements assert that in the final evalua- 
tion after the receipt of the best and final offers, significant concerns 
were identified in the GE proposal regarding the software design ap- 
proach. The SSEB doubted that the existing instructions which ac- 
counted for 60 percent of the mission required software could be moved 
between computers without modification or conversion and it believed 
that the use of a large number of existing instructions would ad- 
versely affect the “top-down” ' design required by the RFP. It feared 
that the excessive use of several computer languages would complicate 
the software interface and maintenance. In addition, the Air Force 
states that the SSEB believed that the frequency and magnitude of 
the changes made by GE in its software estimates throughout the nego- 
tiation process demonstrated that GE did not fully understand the data 
processing requirements or the complexity of the functions necessary 
to satisfy such requirements. 

GE contends that these concerns were unfounded, never discussed 
and in conflict with the RFP. In essence, GE questions how the specific 
factors cited by the Air Force for the nonselection of GE could have 
been ignored during the discussions and yet be considered so significant 
as to result in the rejection of its lowest priced proposal. GE further 
contends that the SSEB mistakenly interpreted its best and final offer 
as providing for an additional 79,250 mission required instructions 
rather than providing for an additional 79,250 support instructions 
and that the SSEB’s prior failure to conduct meaningful discussions 
led to such erroneous interpretation. GE states that support software 
is never used directly in the operational system and that, therefore, it 
could not complicate the “top-down” development required by the 
solicitation, affect the efficiency of the mission required software or 
have any impact on the timing of the mission required software. GE 
also points out that the use of multiple computer languages is rec- 
ognized in the RFP, which provided that if a mixture of computer 
languages is anticipated, the approximate fraction of each language 
should be indicated. Further, GE asserts that its radar design was 
chosen because of proven techniques and processes which reduce the 
number of software source instructions needed. 

The complete record for the period after the call for best and final 
offers indicates that neither the SSEB nor the SSAC was confused 


1 The “top-down” design approach starts building the software modules in a natural order 
starting with the broader scope requirements. It then expands downward into many more 
modules which contain routines of increasing detail. Design is less restricted with this 
method than it is by interconnecting many existing detailed modules with each other and 
others at the higher levels, such as in a “bottom—up”’ design. 
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as to the total number of source instructions proposed in GE’s best 
and final offer. The main software concern of each was the low number 
of newly developed, modified or converted source language instructions 
(53,326). Serious question existed as to the feasibility of transferring 
the 79,250 existing source instructions to the PAVE PAWS project 
without modification, conversion or cost and schedule impact. 

The SSEB report of March 4, 1976 to the SSAC and the SSA in- 
dicated that the software to be developed was approximately 50,000 
source language instructions. The weaknesses were identified to be 
that the applications software was underestimated, the proposed ap- 
proach to “top-down” development was in fact a combination of “top- 
down/bottom-up” method and the use of the Fortran programs in- 
creased the required support software and complicated the software 
interface. The SSEB also stated that GE apparently underestimated 
the instructions by 100,000 and related costs by $600,000. 

The SSAC’s written report of March 9, 1976 to the SSA stated 
that the software appeared to be significantly underestimated because 
only about 50,000 of the 132,000 source instructions proposed were 
newly developed, modified or converted as compared to 160,000 and 
175,000 for the other competitors. It stated that the GE estimate of 
new source instructions appeared to be understated by approximately 
30,000 to 40,000 which the SSAC estimated would have a cost impact 
of $1.0 million, aside from the cost of any schedule slip. It considered 
as unrealistic the transfer of 79,250 existing source instructions from 
other GE software systems and GE had provided no technical 
description as to how it could be done. 

The slide used by the SSAC in its oral presentation to the SSA did 
not allocate the 79,250 instructions to any of the specific functional 
areas, such as the support area. Instead, it added the 79,250 to the 
48,961 total instructions for all functional areas. The prepared script 
accompanying the slide indicated that 79,000 instructions would be 
borrowed from other programs but that no substantiating details were 
given by GE. It then expressed the expectation that any borrowed 
code would fall into the executive control and support areas. In this 
connection, we note that the Air Force has stated during this protest 
that such instructions were not treated as being in the support area. 
However, as we see the record, the SSAC included the bulk of the 
79,250 instructions in the support area where GE contends they 
should be. 

GE’s software submittal in its best and final offer was presented in 
a series of tables. It was confusing and not easily traceable in all 
respects to GE’s previous submittals. It was difficult to interpret with 
certainty and required more analysis than should be expected con- 
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sidering it is the offeror’s burden to demonstrate the merits of its 
proposal. In this connection, we also note that GE’s telegram of 
April 1, 1976, which was rejected as a late modification, stated that 
errors had been made in the software count which involved the er- 
roneous addition of machine language instructions with source 
language instructions. By our calculations, this telegram would have 
increased the software instruction count in source language from 
132,576 to 140,000-145,000 instructions. In spite of this, we see no 
significant misinterpretation by the Air Force of GE’s final software 
presentation. It appears, however, that the Air Force in its post- 
protest statements may have misinterpreted its own preselection 
actions pertaining to the 79,250 instructions. This would not, however, 
be relevant to the validity of the selection which had been made prior 
to such interpretations. In addition, although GE contends that the 
number of source instructions needed was reduced because of its 
proven radar techniques and processes, the record is not convincing 
in this regard. 

During the course of the negotiations the SSEB assumed that 
79,250 GE support instructions were computer-vendor supplied and 
therefore difficult to adapt to PAVE PAWS. Apparently, after GE 
submitted its best and final offer it became clear to the SSEB that 
the 79,250 support instructions were GE-supplied but the Air Force 
evaluators still considered these instructions difficult to adapt to 
PAVE PAWS. It seems to us, however, that the SSEB would have 
been in a better position to evaluate the adequacy of the GE software 
approach, both initially and finally, if it had asked GE to produce 
the preliminary functional requirements trees which the RFP re- 
quired to be developed by offerors for each computer program con- 
figuration item. In the absence of this information and amplifying 
technical documentation, we are unable to determine whether GE’s 
existing software would be readily adaptable to PAVE PAWS. 
Nevertheless, we agree with the Air Force that GE’s software 
approach as outlined in its proposal presented a risk in this area. 

As the SSA points out, he did not consider the software instruction 
count, of itself, to be an issue of paramount significance because GE 
could provide more instructions with a comparatively modest cost 
increase. What was of concern to him was GE’s apparent lack of 
understanding of the data processing requirement as indicated by the 
vacillation perceived in its design approach to both hardware and 
software, the lack of sufficient detailed documentation to enable the 
Government to fully understand the overall data processing system 
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it proposed, and the uncertainties reflected by ambiguities in its pro- 
posal through best and final offers. In reaching his final conclusion 
in this sub-area, the SSA gave GE the benefit of doubt on the judg- 
ment calls and still concluded that Raytheon clearly offered the 
soundest, most realistic and most advantageous proposal of the two. 
Moreover, he agreed with the evaluators that, on balance, the risks of 
encountering software problems that would entail program disrup- 
tions through schedule slips and the added costs that such slips entail 
were much greater for GE than they were for Raytheon. 


COST AREA 


The Air Force points out that the target price in GE’s best and 
final offer was $6 million lower than that of Raytheon for all items 
evaluated for award, but contends that the realism of GE’s cost esti- 
mate could not be substantiated. The RFP stated that a determination 
of cost realism would “include” an evaluation of the proposed costs 
with the Government estimate. The record indicates that this was done. 
The RFP further stated that the financial impact of the high risk 
areas would be added to the proposed costs in order to develop a most: 
probable cost to the Government. GE, in effect, argues that the SSEB 
was inconsistent in adding to GE’s final price only $1 million for 
software shortages while stating that GE would exceed ceiling price. 
However, the Air Force argues that it could not use the target cost: 
figure proposed by GE as the base for the addition of the risk factor. 
Rather, it based its estimate on an analysis of the entire GE system 
as it was in November 1975 and allocated to the various elements of 
the GE work breakdown structure, costs based on estimates and 
costs of similar components, system and efforts. After the receipt of 
the best and final offers, the most probable cost was adjusted in the 
light of the technical changes and price reductions. The Air Force 
states that at this time its estimate, exclusive of risk dollars, was $1 
million less than GE’s ceiling price and equa] thereto with the addi- 
tion of $1 million for the software shortage. Further, the SSEB 
considered that an unquantified amount should be added for the 
schedule slippage which it anticipated would be encountered by GE 
as a result of software development problems and the uncertainties 
about the new building design. Although the Air Force asserts that 
it could not estimate a specific amount to be added to the GE building 
price of $10.7 million, the SSEB used, throughout its presentation to 
the SSAC, a most probable cost figure of $12.5 million for the build- 
ing and included this figure in its estimate for the total system. 
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After best and final offers, the SSEB and SSAC estimates for 
the two sites and the prices proposed by GE and Raytheon were as 
follows: 

BAFO-Target Prices 
BAFO-Target Prices Items Evaluated 
2 Site System for Award (2 Sites, 
Acquisition Price Data, O&M) 
$67.1 $78.5 
70.7 84.5 


SSEB Most SSAC Most 
BAFO Ceiling Probable Cost Probable Cost 
Prices 2 Site System 2 Site System 


$79.3 $75.6 $78.0—$79.0 
83.6 77.0 79.0— 82.0 


The presentations of the SSEB and the SSAC made it clear that 
their figures did not include the cost of the expected program slippage 
or a factor for the risks both saw in the new building design, the precise 
amount of which both found impossible to assess. The figures for 
Raytheon included factors for all known risks. The SSA was left with 
a choice between the superior rated Raytheon proposal, the cost realism 
of which the SSA was relatively confident, and the lower rated GE 
proposal, the cost realism of which could not be established beyond 
the belief that it would exceed ceiling price by several million dollars. 
In our opinién, the SSEB’s estimate of the most probable cost of 
GE’s final proposal, particularly the addition of a factor for develop- 
ing additional software, was not unreasonable. It was reasonable for 
the SSEB not to factor in to its most probable cost or to GE’s pro- 
posed price a precise amount for schedule slippage and building un- 
certainties, in view of the inadequacy of GE’s proposal. The fact that 
GE would have to absorb all direct costs exceeding its ceiling price of 
$9.3 million does not negate the legitimate concern of the SSEB for the 
costs over ceiling and the performance, schedule and administration 
problems which can reasonably be expected to result from a loss 
position. 

In arriving at this ultimate selection, the SSA considered much 
more than the costs proposed by the offerors because other factors 
were considered to be more significant. The SSA determined, in ac- 
cordance with the solicitation, which proposal provided the most ad- 
vantageous system to the Government with due consideration to the 
technical and operations aspects of the proposals. We note that, al- 
though GE was advised at the debriefing that the competition was 
“close,” the record shows that in the SSA’s opinion Raytheon had 
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a clear cut margin, in varying degrees, over GE in all three sub-areas 
within the technical and operations area, that is, radar subsystem, 
data processing hardware and software subsystem and technical facil- 
ity. We note that there was no discussion of the SSA’s conclusions 
concerning the radar subsystem in the post award notice to GE. Never- 
theless, the record shows that while GE’s radar subsystem had the ad- 
vantage of slightly greater power and range, the SSA considered that 
this was more than offset by several radar operational advantages in 
the Raytheon proposal and the fact that Raytheon was evaluated as 
offering the more reliable radar system, an essential consideration of 
the operating command. Among the cost factors considered by the SSA 
were: 

(1) What was the most likely eventual cost to the government of the overall 
system proposed by each offeror? (FPIF contract with a 130% ceiling price.) 

(2) Was the price for the system proposed by each offeror a fair and reasonable 
one to the government? (Each system, of course, was different and each offered 
some different features. ) 

(3) Were any added costs involved in feaures of one offeror’s approach versus 
that of another fully justifiable in terms of added value to be received by the 
government? 

(4) How would the conclusions reached on costs affect the offeror’s relative 


standings in the Technical/Operations area? Would the cost ratings, coming as 
second priority, be sufficient to re-order the overall contractor ranking for award? 


The SSA took into account the SSAC’s independent cost estimate 
which indicated that the costs for either GE’s or Raytheon’s system 
would be roughly comparable but was influenced by the fact that the 
differences between GE’s offered prices and the SSAC’s estimates were 
much greater than the differences between Raytheon’s offered prices 
and the SSAC’s estimates. On the basis of the SSAC’s estimates, he 
found a distinct probability that GE would go beyond its ceiling price. 
The SSA reasoned that the SSAC’s cost estimates for GE’s proposal 
were especially credible because of GE’s submission of substantial cost 
reductions in its best and final offer without adequate explanatory 
documentation or cost traceability. Although there existed a $6 million 
difference in total target price for all evaluated items between GE and 
Raytheon, this was discounted by the SSA because the difference 
largely was obtained in areas where the Government’s concerns over 
the validity of the GE prices were the greatest. It was also noted that 
$2.4 million of this difference represented proposal savings in GE’s 
operations and maintenance provisions but that GE was substantially 
below the Government’s estimates in this area because it proposed 
considerably less manpower to carry out the operations and mainte- 
nance function than was considered necessary by the Government. 

In the final analysis, the SSA concluded that GE’s lower target 
and ceiling prices offered little in the way of advantages to the Govern- 
ment and, in any event, were not considered to be of sufficient signifi- 
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cance to overcome Raytheon’s superiority in the Technical Operations 
area. As to the remaining two evaluation areas, logistics and manage- 
ment, it also should be noted that the record indicates that the SSA 
considered GE and Raytheon to be relatively equal in logistics and 
Raytheon to be stronger than GE in the management area. It does 
not appear, however, that either of the latter two areas was determina- 
tive in his selection. 

Finally, a question has been raised as to whether the report and 
presentation of the SSEB was properly and fairly presented by the 
SSAC to the SSA and whether the SSA was denied the essence of 
the SSEB’s evaluation. Our review indicates that while the SSEB 
report and the SSAC report differed in emphasis and in some details, 
the essential thrust of each was the same. Moreover, it is unfortunate 
that an administrative error caused considerable suspicions regarding 
the source selection process in this case. The Pricing Division, ESD, 
in accordance with ASPR § 1-308, prepared a price negotiation 
memorandum on GE which was dated March 30, 1976 and another on 
Raytheon dated March 31, 1976. Both referenced the same contract 
number and each gave the impression that the company had been 
selected for award. These were internal Air Force documents marked 
“For Official Use Only” and are generally prepared prior to contractor 
selection and always prior to contract award. They are used during 
procurement reviews. After award the winner’s price negotiation 
memorandum is sent to the cognizant Defense Contract Audit Agency 
(DCAA) office so that it can compare the information to its proposal 
audit recommendations. In this instance, memoranda for both GE and 
Raytheon were inadvertently distributed and received by the DCAA 
offices on April 2, 1976, which was the same date that the source 
selection decision document was signed. When the mistake was dis- 
covered, the memoranda were recalled by ESD. While the memo- 
randum for GE was in the DCAA office in Syracuse, GE concluded 
that it had won the contract. The return of the memorandum to ESD 
may have led it to believe that there had been a change in contractor 
selection. Our review of this matter convinces us that contrary to 
GE’s belief, no selection had been made when the memorandum was 
inadvertently sent to DCAA in Syracuse and that GE had at no time 
been selected for award. 

For the foregoing reasons, we have concluded that the selection 
of Raytheon was reasonably consistent with the evaluation criterion 
provided in the solicitation and that the record supports the selection 
on the basis of Raytheon’s superiority in the technical and operations 
area. We cannot conclude that the Air Force failed to discharge its 
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responsibilities under 10 U.S.C. 2304(g) (1970) to conduct meaningful 
discussions with GE 
Accordingly, GE’s protest is denied. 


[ B-186404 J 


Contracts—Protests—Persons, etc., Qualified To Protest—lInter- 
ested Parties 


In determining whether protester satisfies “interested party” requirement of 
GAO Bid Protest Procedures, consideration is given to nature of issues raised 
by protest and direct or indirect benefit or relief sought by protester. Accord- 
ingly, division of low bidder company whose bid was rejected, which would have 
corporate responsibility to perform if awarded contract, is “interested party” 
and may pursue formal protest. 
Contracts—Specifications—Administrative Determination Conclu- 
siveness—Adequacy of Specifications 


Drafting of specifications to meet Government’s minimum needs and determina- 
tion whether items offered meet specifications are properly functions of procuring 
agency. Thus, since determination by procuring agency that two-drum vehicle 
does not meet intent of specifications to obtain, as stated in IFB, “four (4) 
wheel drive” vehicle is reasonable, it will not be disturbed by this Office. 
Contracts—Protests—Merits 


Issue first raised by protester at conference before General Accounting Office 
will not be considered on its merits, since it was entirely independent of those 
raised and addressed prior to that time, and its basis was known by protester 
more than 10 working days before conference. 

In the matter of State Equipment Division of Secorp National Inc., 
September 22, 1976: 

Invitation for bids (IFB) number 0260—A A-23-0-6—MW was issued 
on September 22, 1975, by the Government of the District of Columbia 
to solicit bids to furnish two sanitary landfill compactors (item 1) 
and two motor graders (item 2). Addendum No. 4 deleted the original 
specifications for the compactors and substituted a new specification, 
reading in part: 

Sanitary Landfill Compactor 
Special Equipment and/or Service Requirement 


Intent: This specification is to obtain a four (4) wheel drive Sanitary Landfill 
Compactor, with 300 net horsepower (minimum). 


Paragraph 7(b) of the IFB Special Conditions provided in part: 


Failure of descriptive literature to show that the product offered conforms to 
the specifications and other requirements of this Invitation for Bids will require 
rejection of the Bid. * * * 


Bids were opened on February 13, 1976. The low bidder on item 1 
was Secorp National Inc. (Secorp). The second low bidder, L. B. 
Smith Inc. of Va. (L. B. Smith), filed a protest with the D.C. Depart- 
ment of General Services against any award to Secorp, contending 
that the descriptive literature submitted with Secorp’s bid indicated 





1468 DECISIONS OF THE COMPTROLLER GENERAL [55 


that the vehicles Secorp proposed to furnish, Hyster C451B com- 
pactors, failed to meet the solicitation’s specifications as follows: 


Bid Specification Low Bidder—Hyster 451B 


“Intent: a four (4) wheel drive Sanitary Has only two (2) wheels or 
Landfill Compactor.” drums. 
“Engine: Diesel, 300 net horsepower.” Has two engines. 
“4. Transmission: The transmission shall be Has two transmissions. 
powershift. . . .” 
“7, Axles: Planetary type drive, both axles, Has a bevel gear drive, and no 


with no spin type differential on rear axle differential or no spin. 
(minimum ).” 


“8, Steering: Steering angle in each direction Has only 30 degrees of angle in 
should be a minimum of 40 degrees... .” each direction. 


At the request of State Equipment Division of Secorp National Inc. 
(State Equipment), which would apparently have the prime cor- 
porate responsibility to perform if Secorp were awarded the contract, 
an informal meeting was held on April 5, 1976, with the D.C. Contract 
Review Committee (Committee). The Committee was established by 
part IV of Organization Order No. 9, Commissioner’s Order No. 68- 
399, June 6, 1968, as amended, title I, D.C. Code (1978 ed.) to, in 
pertinent part: 





* * * review and make recommendations to Contracting Officers on the 
following : 


* ¥ * £ x * * 


(2) Bids regardless of dollar amount where a Contracting Office proposes 
to award a contract to a bidder other than the bidder submitting the 
lowest bid. 


a * * * * * 


(7) All protests received from bidders or prospective bidders. 

By memorandum dated April 5, the Committee submitted its recom- 
mendation to the D.C. Director of General Services, stating that, in 
its opinion, “* * * the specifications as written provide no latitude of 
interpretation that a 2 drum compactor meets the requirement for a 
4 wheel-drive compactor.” Secorp was then advised by letter dated 
April 14 from the D.C. Director of General Services, received by 
Secorp on April 15, as follows: 

* * * the Contract Review Committee * * * has sustained the protest of 
L. B. Smith, Inc., of Virginia on the basis that the Hyster C451B, which you 
propose to furnish under the specifications in subject invitation, deviates ma- 


terially from that which was specified, namely: “four (4) wheel drive’ vs. your 
offer of two (2) wheels or drums. Award therefore has been made to L. B. Smith. 


By letter to this Office dated and filed April 27, State Equipment 
protested the rejection of its bid and the award to L. B. Smith, State 
Equipment states that: 

After preliminary conversations with the contracting and using agencies, 


State Equipment bid on the theory that the intention of the bid was to seek a 
vehicle in which all the wheels were motor-driven so the unit will not 
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mire down or become stuck in rough terrain. Since both drums of the Hyster 
unit are motor-driven, maneuverability is no problem for this equipment. * * * 


State Equipment contends that: 
The prime consideration in specifying four wheel drive is not to limit the 
machine’s configuration. “Four wheel drive” is in effect a term of art that 


specifies that the machine must deliver power to all wheels, whether the con- 
figuration be 2, 3, or 4 or any other number of wheels. 


State Equipment thus argues that the vehicles it would furnish meet 
the intent of the specifications. State Equipment further contends that 
in such case, any differences between the vehicles and the exact re- 
quirements of the specifications would have no effect on price, quan- 
tity or quality, and should, therefore, be waived by the contracting 
agency as minor deviations. 

In addition to the above arguments raised by State Equipment in 
its April 27 letter of protest, State Equipment alleged for the first 
time at a conference before this Office on July 14, and subsequently 
in a letter filed on July 27, that regardless of whether its bid is found 
responsive, the vehicles offered by L. B. Smith failed to conform to 
the solicitation’s specifications. 

In response to State Equipment’s protest, L. B. Smith, in addition 
to contesting the protester’s responsiveness to the solicitation’s spec- 
ifications, submits the following arguments: 

(1) since GAO’s Bid Protest Procedures, 40 Fed. Reg. 17979 
(1975), concern procurement actions by “agencies of the Federal 
Government” (see section 20.1(a)), this Office has no jurisdiction to 
consider protests concerning actions by the Contract Review Com- 
mittee, which was created by order of the Commissioner of the 
District of Columbia ; 

(2) State Equipment lacks the standing to protest, since it is not 
the bidder under the IF B but merely a division of the bidder Secorp, 
and since it is not “* * * an entity with legal capacity to contract or 
sue or be sued, except in the name of or for the corporation of which 
it isa division * * *”; 

(3) the protest should not be considered because the Committee’s 
decision merely sustained L. B. Smith’s protest and therefore does 
not constitute “adverse agency action,” as defined in section 20.0(b) 
of our Procedures; and 

(4) the protest, stated by State Equipment as being against the 
“decision of the Contract Review Committee,” was not timely filed 
with this Office, since the Committee’s “decision” was made on April 
5, and since State Equipment should have known the substance of that 
“decision” on that date, the Committee allegedly having announced 
that it would act that afternoon. 
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Before considering the merits of State Equipment’s protest, we 
will address the threshold issues raised by L. B. Smith. 

In regard to our jurisdiction, we point out that bid protests against 
awards or proposed awards by the D.C. Government are considered 
under our Bid Protest Procedures. Since such protests need only con- 
cern “procurement actions” (see heading to our Procedures) , and since 
State Equipment’s bid has been rejected by the D.C. Department of 
General Services in the course of its procurement of equipment, GAO 
clearly has authority to consider the protest. 

Concerning State Equipment’s standing, section 20.1(a) of our 
Procedures provides that “An interested party may protest to the 
General Accounting Office * * *.” In ABC Management Services, 
Ine., 55 Comp. Gen. 397 (1975), 75-2 CPD 245, we stated as follows: 

The requirement that a party be “interested” serves to ensure a party’s 
diligent participation in the protest process so as to sharpen the issues and 
provide a complete record on which the correctness of the challenged procure- 
ment may be decided. We do not equate, however, the concept of “standing to 
sue” as developed by the courts with the concept of “interested party” as used 
in our Procedures. A protester may well be viewed as possessing a sufficient 
interest in the award selection in question even though the protester may not 
or does not choose to bid on the procurement. * * * Generally, in determining 
whether a protester satisfies the “interested party’? requirement, consideration 


should be given to the nature of the issues raised by the protest and the direct 
or indirect benefit or relief sought by the protester. 


In view of those principles, State Equipment clearly qualifies as an 
“interested party” for purposes of pursuing the present protest with 
this Office. 

In response to L. B. Smith’s third argument, the phrase “adverse 
agency action” appears in section 20.2(a) of our Procedures, which 
concerns the time limit for filing a protest in this Office by a party 
that had initially protested to the contracting agency and received a 
response prejudicial to its position. Here, since the protest with the 
D.C. Department of General Services was filed by L. B. Smith, not 
State Equipment, the time limit in section 20.2(b) (2), rather than 
that in section 20.2(a), would apply. 

Finally, concerning the timeliness of State Equipment’s protest, 
section 20.2(b) (2) provides in part: 

* * * bid protests shall be filed not later than 10 [working] days after the 
basis for protest is known or should have been known, whichever is earlier. 
Since we find no indication in the record, other than L. B. Smith’s 
assertion, that State Equipment knew or should have known of the 
Committee’s April 5 “recommendation,” or its acceptance by the D.C. 
Department of General Services, before its receipt of the April 14 
letter from the latter on April 15, its protest was filed in this Office in 
a timely manner. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 1471 


In this connection, we note that in a letter to L. B. Smith dated 
March 5 from the Assistant Director for Material Management of 
the D.C. Department of General Services acknowledging the receipt 
of its protest, L. B. Smith was advised that “* * * After receipt of 
the [Contract Review] committee’s recommendation, a detailed report 
will be supplied in response to your protest.” Thus, only the contract- 
ing activity was to receive the Committee’s recommendation, after 
which the parties would be advised of the agency’s position; that 
statement is, therefore, consistent with the view that State Equipment 
had neither actual nor constructive knowledge of the disposition of 
L. B. Smith’s protest until April 15, Accordingly, the protest, filed 
April 27, was filed within the required 10-day period. 

Proceeding to tthe merits of State Equipment’s protest, the issues 
initially presented are essentially whether the vehicles which Secorp 
proposed to furnish, through State Equipment, met the stated intent 
of the IFB to “* * * obtain a four (4) wheel drive Sanitary Landfill 
Compactor * * *,” and, if so, whether the offered compactors’ devi- 
ations from the specifications are minor ones which may be waived. 
We have consistently held that the drafting of specifications to meet 
the Government’s minimum needs and the determination whether items 
offered meet specifications are properly the functions of the procuring 
agency. 50 Comp. Gen. 193, 199 (1970). Where there may be a dif- 
ference of technical opinion, we will accept the judgment of the pro- 
curing agency unless such judgment is clearly or unmistakably in 
error. 49 Comp. Gen. 195, 198 (1969). 

In its report responsive to the protest, the D.C. Government states 
that, in its view, the specifications “* * * clearly set forth the District 
of Columbia’s intent to purchase four (4) wheel drive sanitary landfill 
compactors. * * *” As noted above, it was the Committee’s opinion 
that a two-drum compactor did not meet the requirement for a four- 
wheel-drive compactor. In addition, the D.C. Government argues that 
the specifications could not be met by any type of axle other than a 
planetary drive type. In this connection, we have been advised that, 
generally, only four-wheel vehicles in which all wheels drive use the 
planetary drive method of gear reduction, and that the Hyster C451B, 
with only two drums, neither has nor requires such method. 

Based on our review of the record, we believe that the D.C. Govern- 
ment has reasonably supported its determination that the Hyster 
C451B does not meet the stated intent of the specifications, and that 
the deviations from those specifications cannot be waived. In this re- 
gard, we note that paragraph 1 of the IFB’s instructions to bidders 
specifically provided that bidders with questions relative to the inter- 
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pretation of specifications should direct such questions, in writing, to 
the procurement office before bid opening; State Equipment elected 
to base its interpretation of the specifications on “preliminary con- 
versations with the contracting and using agencies” rather than fol- 
low the designated procedure. 

Finally, the issue of whether the vehicles offered by L. B. Smith 
conform to the solicitation’s specifications, first raised at the July 14 
conference, is a matter entirely independent of those raised and ad- 
dressed prior to that time. The basis for State Equipment’s allegation 
was known to State Equipment at the latest upon its receipt of the 
D.C. Government’s report, dated June 11 and received by State Equip- 
ment by June 23, the date of its comments thereon, since the report 
included a copy of L. B. Smith’s bid. Accordingly, the issue was not 
timely raised and will not be considered on its merits in accordance 
with § 20.2(b) (2) of our Bid Protest Procedures. See Hammermills, 
Inc.; The Heil Co., B-179265, B-179642, April 10, 1974, 74-1 CPD 
184. 

In view of the above, the protest is denied. However, on the basis of 
the strong arguments presented by State Equipment that the equip- 
ment it offered would meet the needs of the D.C. Government, we have 
suggested to the D.C. Government that in future procurements of this 
type it consider expanding competition to include vehicles similar 
to the two-drum Hyster compactor, if in fact such equipment will 
meet its needs, 


[ B-180257 J 


Personal Services—Detective Employment Prohibition—Violation 


Company whose corporate charter specifically authorizes investigative as well 
as protective functions, and which is licensed as detective agency under Massa- 
chusetts statute prescribing separate licenses for detective and protective 
agencies, is a detective agency for purposes of 5 U.S.C. 3108 and may not be em- 
ployed by Federal agency, even though employment is solely to perform guard 
services. 


Contracts—C ancellation—Contractor Misrepresentations— 
Status—Detective Agencies 


Contract for guard services was awarded based on contractor’s representations 
that it was not a detective agency for purposes of 5 U.S.C. 3108. Upon subsequent 
determination that contractor is a detective agency and thus subject to statutory 
prohibition, contract should be canceled. Modified by 56 Comp. Gen. — (B-180257, 
Jan. 6, 1977). 


Bidders—Qualifications—Certifications—Adequate Documentation 


Since certification by contractor that it is not a detective agency has proved in- 
adequate to prevent violations of statutory prohibition against employment of 
detective agencies by Federal Government, procuring agency, in procurement for 
guard services, should require as part of bid or initial proposal adequate docu- 
mentation concerning bidder’s or offeror’s corporate authority and licensing 
status. 
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In the matter of the Progressive Security Agency, Inc., September 23, 
1976: 


This decision to the Department of the Navy and the Small Business 
Administration (SBA) is the result of a congressional inquiry con- 
cerning the propriety of a contract with Progressive Security Agency, 
Inc. (PSA), in the circumstances described below. At issue is whether 
the contract violates 5 U.S. Code § 3108 (1970), the so-called Anti- 
Pinkerton Act, which provides: 


An individual employed by the Pinkerton Detective Agency, or similar organi- 
zation, may not be employed by the Government of the United States or the gov- 
ernment of the District of Columbia. 


For the reasons discussed below, we believe the contract contravenes 
the statutory prohibition. 

In late 1975, a number of civil service guards were separated from 
their positions at the Naval Education and Training Center, Newport, 
Rhode Island, as part of a reduction in force. The guards had been 
employed to provide security services at the Naval Underwater Sys- 
tems Center, Newport. In October 1975, Navy determined that sub- 
stitute civil service guards were not available and that, since security 
needs at the Underwater Systems Center continued, the guard services 
would be contracted out. 

By letter dated October 24, 1975, the SBA Region 1 Office, Boston, 
Mass., requested that the proposed procurement for guard services at 
the Underwater Systems Center be set aside for contracting with SBA 
pursuant to section 8(a) of the Small Business Act, 15 U.S.C. § 637 (a) 
(1970). Under the so-called 8(a) program, SBA is authorized to enter 
into procurement contracts with Federal agencies and, in turn, to 
subcontract the work to small businesses. The program currently 
emphasizes providing subcontracts to businesses owned by socially or 
economically disadvantaged persons. 13 C.F.R. § 124.8-1(b) (1976). 

On or about December 1, 1975, SBA began negotiations with PSA, 
a Massachusetts corporation with principal place of business at 
54 Devonshire St., Boston. The PSA proposal was found acceptable, 
and on December 11, Navy approved the proposed award to SBA 
with the express understanding that the contract was to be performed 
by PSA. Contract NOO140-76-C--6304 was subsequently awarded to 
SBA, effective December 11, 1975, and contained the statement : “This 
is the prime contract for guard services being performed by sub-con- 
tractor Progressive Security Agency under 8(a).” The contract price 
was $314,453.04. 

The separated civil service guards have filed an administrative ap- 
peal with the Civil Service Commission (CSC), challenging the legiti- 
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macy of the reduction in force. We are advised by CSC officials that the 
appeal is still pending and that our decision on the question of the 
Anti-Pinkerton Act may be treated as separate and distinct from the 
appeal, We emphasize that we deal here solely with the question of 
the legality of the contract under the Anti-Pinkerton Act and express 
10 Opinion on the merits of the appeal pending before CSC. 

In interpreting 5 U.S.C. § 3108 and its predecessor legislation over 
the years, we have established the following principles: 

(1) The Act applies to contracts with “detective agencies” as firms 
cr corporations as well as to contracts with or appointments of indi- 
vidual employees of such agencies. 8 Comp. Gen. 89 (1928). 

(2) The Act prohibits the employment of a detective agency or its 
employees, regardless of the character of the services to be performed ; 
the fact that such services are not to be of a “detective or investiga- 
tive” nature is immaterial. Thus, detectives or detective agencies may 
not be employed in any capacity. 26 Comp. Gen. 303 (1946). 

(3) Although we have never defined “detective agency” for pur- 
poses of the Anti-Pinkerton Act, we have drawn a distinction between 
detective agencies and protective agencies, and have expressed the 
view that the Act does not forbid contracts with the latter. Thus, the 
Government may employ a protective agency, but may not employ a 
detective agency to do protective work. 26 Comp. Gen. 303 (1946) ; 
38 id. 881 (1959). See also 41 Comp. Gen. 819 (1962); 44 td. 564 
(1965). The essential question is thus the status of PSA as either a 
“detective” or a “protective” agency. 

Navy, in its administrative report to us, indicates that the following 
clause is normally included in its solicitations and resulting contracts 
for guard services: 


ADDITIONAL REPRESENTATION/CERTIFICATION BY BIDDER CON- 
CERNING DETECTIVE LICENSING AND/OR DETECTIVE AGENCY 
AFFILIATION 








The offeror represents and certifies as part of his offer that he is not a firm 
or an individual possessing a detective license. 

Bidder is responsible for compliance with State or Local Laws regarding any 
necessary license for performance hereunder. Bidder represents that he does not 
have such license or licenses. 

The Act of September 6, 1966 (80 Stat. 416; 5 U.S.C. 3108) provides: “An 
individual employed by the Pinkerton Detective Agency, or similar organization, 
may not be employed by the Government of the United States or the government 
of the District of Columbia.” 

No award may be made under this invitation to any firm or individual en- 
gaged, in whole or in part, in work customarily performed by a detective agency 
as such, and any bid submitted*by such firm or individual will be rejeeted. 


However, the clause was inadvertently omitted from this contract. 
The Navy procuring activity’s report also states the following: 


The Contracting Officer contacted Mr. R. Marvelli, SBA Boston, negotiator 
for this subcontract. Mr. Marvelli advised that the question of whether Progres- 
sive Security participated directly or indirectly in either a detective agency or 
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performed detective services was raised during negotiations. The reply was that 
the Progressive Security Agency provided guard services only, has not to date 
and has no future intentions of participating in any detective or investigative 
work which would be in violation of [5] U.S.C. 3108. Mr. Marvelli also provided 
an affidavit signed by an officer of the company on this point. The affidavit refers 
to another 8(a) subcontract placed by SBA Boston with the same sub- 
contractor. * * * 


The “affidavit” (actually titled a “certificate”), is dated October 16, 
1975, signed by William W. Green, President of PSA, and reads as 
follows: 


I hereby certify that Progressive Security Agency is not a detective agency 
within the meaning of the Act of March 3, 1898, 27 Stat. 591, 5 U.S.C. [8108]. 


The Navy report continues : 


Mr. Green of [PSA] was contacted on 18 May 1976 to determine whether there 
was any recent change in company policy with reference to performing detective 
or investigative work. Mr. Green re-affirmed that the purpose of the company 
was to provide guard services only. Enclosure (10) is a telegram from [PSA] 
confirming that the company is not and does not intend to engage in any activi- 
ties which would be in violation of [5] U.S.C. 3108. He also advised that he would 
execute an amendment to the contract incorporating the clause quoted in para- 
graph 3 above at no cost. By separate action the Contracting Officer is issuing 
an appropriate amendment and a copy will be forwarded to the addressee after 
execution by the company. 


The “clause quoted in paragraph 3 above” is the above-cited provi- 
sion which Navy states was inadvertently omitted from the contract. 
The telegram cited as “Enclosure (10)” reads as follows: 


This is to confirm my telephone conversation today with you with reference to 
my company directly or indirectly participating in detective work. You are ad- 
vised my company is formed for the sole purpose of providing guard service to 
Government activities and is not in violation of 5USC3108. Sincerely, William W. 
Green, President, Progressive Security Agency Inc. 


It appears from the foregoing that the conclusion by both Navy and 
SBA that PSA is not a “detective agency” was based solely on state- 
ments by the President of PSA, accepted by both agencies without 
further inquiry. 

PSA advertises in the 1976 Boston area telephone directory “yellow 
pages” as a “Detective Agency.” An examination of the 1976 Boston 
telephone directories reveals that PSA is listed in the “white pages” 
at page 734 and in the “yellow pages” twice—under the headings “De- 
tective Agencies” (page 385) and “Guard & Patrol Service” (page 
602). In addition, PSA has an advertisement at page 601 of the “yel- 
low pages” containing the following statement: “* * * For more than 
fifteen years, the PSA Staff has worked effectively in all areas of 
Security and Investigation. * * *” 

We have consistently held that a telephone listing alone is not suf- 
ficient evidence that a given firm is a detective agency for purposes of 
5 U.S.C. § 3108. B-177137, February 12, 1973; B-176307, March 21, 
1973 ; B-181684, March 17, 1975. We have, however, suggested that the 
fact of such a listing should prompt further inquiry by the procuring 





1476 DECISIONS OF THE COMPTROLLER GENERAL [55 


agency, B-176307 and B-181684, supra, but have also noted that a sub- 
sequent Anti-Pinkerton Act certification by the contractor may negate 
any contrary inference which might be drawn from yellow-page list- 
ings. B-176307, supra. The record in this case does not disclose whether 
Navy or SBA had actual knowledge of PSA’s directory listings. Cf. 
B-181684, supra. 

The criteria applied in determining whether a given firm is a “detec- 
tive” or a “protective” agency for purposes of section 3108 have been 
set forth in our decisions. Essentially, we consider both the functions 
the firm in fact performs and the nature of the functions it may per- 
form under its corporate charter and under licensing arrangements in 
the States in which it does business. Apart from the statement in 
PSA’s yellow-page advertisement, the record indicates that PSA per- 
forms protective rather than investigative functions. However, if a 
firm is chartered as a detective agency and licensed as a detective 
agency, the fact that it does not actually engage in detective work will 
not permit it to escape the prohibition of section 3108. 

In B-146293, July 14, 1961, we held that a contract for guard services 
could not properly be awarded to a firm which, although it did not in 
fact engage in detective work, was empowered under its corporate 
charter to operate and conduct a private detective agency and was 
licensed to engage in the private detective business, In that decision, 
we stated the test as follows: 

It is our view that the low bidder’s actual “performance” under the license 
granted it pursuant to the Pennsylvania Private Detective Act of 1953 is not the 
criterion by which its status as a detective agency must be tested. It is rather, 
we think, the nature of the functions which it may perform under such license 
which determines its status as a detective agency. While it is probably true * *. * 
that World Industrial Security, Inc., has heretofore been engaged exclusively 
in the business of providing industrial security services, including uniformed 
guard and carrier services, it appears also to be true that that concern may at 


any time exercise the power granted by its license to furnish investigative 
services, and has in fact held itself out as a detective agency. 


See also 41 Comp. Gen. 819, 822 (1962), wherein we stated : 


* * * [T]he basic issue which must be resolved is whether Midwest is em- 
powered by its articles of incorporation to engage in investigative or detective 
work in the ordinary sense of those terms as opposed to their meaning as inclu- 
sive of watch, guard or patrol services under the Minnesota statutes. For if the 
company is authorized to conduct any investigative or detective business, we 
can see no basis for distinguishing this case from [B-146293]. * * * 


We further pointed out, at page 823: 


* * * [Certification by a company authorized to conduct any investigative 
or detective business that it will not engage in such activity during the term of 
a Government contract would not serve to remove the company from the ex- 
clusion laid down in B-146293. Such a certification would not, in fact, limit the 
company’s corporate powers but would merely give rise to a breach of contract 
if the certification were violated. And the fact that the corporation had never 
previously actually performed investigative or detective services, is as stated 
in the cited decision, immaterial. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 1477 


To determine the nature of the work PSA is authorized to do, we 
obtained a copy of its Articles of Organization, on file with the Office 
of the Secretary of the Commonwealth of Massachusetts. The purpose 
for which PSA was organized, quoting from Item 2 of the Articles, 
is as follows: 

To provide professional security services to businesses and individuals and 


organizations and also to provide investigatory services to business, individuals, 
and organizations. 


It thus appears that PSA is empowered under its corporate charter to 
perform detective or investigative, as well as protective, work. 

We have also reviewed Massachusetts statutes prescribing the licens- 
ing of detective and guard agencies, contained in General Laws, chap- 
ter 147. The statute separately defines “private detective business” and 
“watch, guard or patrol agency.” Mass. G.L., ch. 147, sec. 22. Section 
23 prohibits the conduct or solicitation of either business unless li- 
censed in accordance with section 25. Pertinent portions of sections 24 
and 25 are quoted below : 

Sec. 24: An application for a license to engage in the private detective business 
or a license to engage in the business of watch, guard or patrol agency shall be 
filed with the commissioner on forms furnished by him, and statements of fact 
therein shall be under oath of the applicant. * * * 

Sec. 25: The commissioner may grant to an applicant complying with the pro- 


visions of section twenty-four a license to engage in the private detective business 
or a license to engage in the business of watch, guard or patrol agency * * *. 


The Massachusetts Department of Public Safety, the agency respon- 
sible for administering chapter 147, advises us that a license to engage 
in the private detective business is deemed the broader of the two, and 
includes the authority to engage in the business of watch, guard or 
patrol agency. A license to engage in the business of watch, guard or 
patrol agency does not, however, include authority to engage in the 
private detective business. Our inquiry with the Licensing Section of 
the Massachusetts Department of Public Safety disclosed that PSA 
holds a current license to engage in the private detective business. 

In sum, PSA is empowered under its corporate charter to engage in 
the private detective business as well as the “protective” business. It is 
also specifically licensed to engage in the private detective business 
under Massachusetts law. It is significant in this connection, as noted 
above, that the Massachusetts statutory scheme provides separate 
licenses for detective and protective agencies. Finally, although there 
is evidence that PSA may not in fact be engaging in detective work, 
it has presented itself to the public as a detective agency by virtue of 
its telephone directory advertisements. Considering these factors, we 
must conclude that PSA is a detective agency for purposes of 5 U.S.C. 
§ 3108. 41 Comp. Gen. 819, supra; B-146293, supra. Accordingly, the 
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statutory prohibition is applicable regardless of the character of the 
services to be performed under the contract. 
One final issue may bear brief mention. In 26 Comp. Gen. 303 


(1946), we held that the Anti-Pinkerton prohibition does not extend 
to subcontracts, stating at 305: 


* * * Where a subcontract is entered into with an independent contractor of 
the United States, the Government is in nowise a party to the agreement nor is 


there created any privity of contract between the subcontractor and the United 
States. * * * 


The contract with PSA is technically a subcontract vis-a-vis Navy. 
Nevertheless, it is a prime contract vis-a-vis SBA, another Govern- 
ment agency, and thus remains subject to the prohibition. 

The effect of awarding a contract in contravention of statute was 
cliscussed in 52 Comp. Gen. 215, 218 (1972) as follows: 


* * * We are in agreement with the position of the Court of Claims that “the 
binding stamp of nullity” should be imposed only when the illegality of an award 
is “plain,” * * * or “palpable,” * * *. In determining whether an award is 
plainly or palpably illegal, we believe that if the award was made contrary to 
statutory or regulatory requirements because of some action or statement by 
the contractor * * * or if the contractor was on direct notice that the procedures 
being followed were violative of such requirements * * * then the award may 
be canceled without liability to the Government except to the extent recovery 
may be had on the basis of quantum meruit. On the other hand, if the contractor 
did not contribute to the mistake resulting in the award and was not on direct 
notice before award that the procedures being followed were wrong, the award 
should not be considered plainly or palpably illegal, and the contract may only 
be terminated for the convenience of the Government. * * * [Citations omitted.] 


Applying this test to the instant situation, it seems clear that the 
award was made contrary to statutory requirements, “because of some 
action or statement by the contractor,” é.c., PSA’s representations that 
it was not a detective agency for purposes of 5 U.S.C. § 3108. We 
conclude therefore that the contract should be canceled. B—167723, 
September 12, 1969. Since the need for security services at the Under- 
water Systems Center will presumably continue, resolicitation should 
adequately precede the cancellation so as to assure continuity of service. 

It is apparent from our review of this and similar cases that reliance 
on the prospective contractor’s certification that it is not a detective 
agency, within 5 U.S.C. § 3108, is not effective to assure compliance 
with that section. To prevent improper awards in the future, we are 
proposing the following guidelines and recommend that agency 
procedures be revised accordingly : 

(1) In any procurement for guard or protective services, the 
procuring agency must be deemed to be on notice of the possibility 
that the procurement may violate 5 U.S.C. § 3108. 

(2) In order to make an accurate determination for purposes of 
the statute, the procuring agency must have the necessary information 
available prior to award, Thus, in any procurement for guard or 
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protective services, the procuring agency should require from each 
bidder or offeror, as part of the bid or initial proposal, documentation 
as follows: 

(a) A copy of its corporate charter, or, if unincorporated, such 
other comparable documentation as may exist. 

(b) A statement by an authorized official of the bidder or offeror 
setting forth its licensing status under pertinent State and local laws 
requiring that agencies or individuals performing detective work be 
licensed. The statement should include appropriate statutory citations. 

(c) A statement by an authorized official of the bidder or offeror 
that it is not performing detective work. 

These procedures are not intended to eliminate the need for, or 
desirability of, an appropriate contract provision. The provision used 
by Navy does not appear adequate to provide the desired protection, 
and we recommend that it be revised in accordance with the guidelines 
set forth above. 

Since this decision contains recommendations for corrective action, 
copies are being sent to the congressional committees named in section 
236 of the Legislative Reorganization Act of 1970, 31 U.S.C. § 1176 
(1970). Navy and SBA are subject to the reporting requirements of 
that section. The General Accounting Office should be advised of the 
actions taken. 

[ B-185842 J 


Contracts—Multi-Year Procurements—Third Program Year Fund- 
ing—Option Prices v. Offered Prices Under RFP 


Contention that Army is required to fund third program year of multi-year 
contract before procuring similar supplies under request for proposals (RFP) 
is without merit, because there is no showing that award under RFP would 
eliminate any requirements covered by third program year. 


Contracts—Negotiation—Prices—Comparison—Option Prices v. 


Offered Prices Under RFP 


Grant of extraordinary contractual relief under Public Law 85-804—which has 
effect of making exercise of contract option viable possibility and leads agency 
to compare contract option price with prices of proposals received under RFP— 
does not constitute improper use of Public Law 85-804 authority to negotiate 
contract. Proscription in act is that extraordinary authority cannot be used to 
negotiate contracts for supplies or services which are required to be procured 
by formal advertising, which is not what occurred in this case. 


Contracts—Options—Price Comparison Prior to Exercising Option 


No basis is seen to object to contracting officer’s finding that radio sets available 
under existing contract option will fulfill existing need of Government. While 
comparison of option prices (including effect of possible price escalation) and 
prices of proposals submitted under RFP may be difficult, this does not establish, 
that consideration of option as means of satisfying Government’s requirements 
is precluded. 
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Contracts—Negotiation—Specifications Unavailable—Basis for 
Exception to Formal Advertising 


Impossibility of drafting adequate specifications is criterion for authorizing 
negotiation under 10 U.S.C. 2304(a) (10) ; Armed Services Procurement Regula- 
tion 3-210.2(xiii). Where record does not show reasonable grounds to support 
conclusion of “impossibility,” neither difficulty of drafting adequate specification 
for radio sets nor desire for negotiations in order to enhance or assure offerors’ 
understanding of requirements justifies negotiation in lieu of advertised procure- 
ment. General Accounting Office (GAO) recommends that if Army cannot find 


other basis to authorize current ongoing negotiated procurement, RFP should be 
canceled. 


Contracts—Negotiation—Disclosure of Price, ete.—Auction Tech- 
nique Prohibition 


Fact that contractor’s prices under prior contract are public information does 
not establish that issuing new solicitation for similar items subjects contractor, 
as offeror under new procurement, to auction. 


Foreign Governments—Military Assistance—Sales Prohibitions— 
Commercial Sources Availability—Exceptions 


In regard to contention that Army is not following foreign military sale (FMS) 
requirements, recent GAO decision declined jurisdiction over similar transaction 
and in any event Army points out that item is not commercially available for 
FMS purposes if government-to-government agreement is in effect. 


Contracts—Protests—Interested Party Requirement 


Contentions raised by prior contractor for radio sets—which did not submit 
proposal under RFP—will be considered despite allegations that contractor is 
not sufficiently interested to protest, because they are interrelated with Buy 
American Act issues raised in separate protest. Prior contractor's protest was 
premature at time of filing (issuance of RFP) but contentions are appropriately 
for consideration at present time. 


Contracts—Buy American Act—Foreign Products—Component v. 
End Product 


Allegation that Mexican-assembled modules and other materials are directly 
incorporated into competitor's radio set, and that these foreign components make 
end product foreign under Buy American Act, is not supported by GAO deci- 
sions relied on by protester. While domestic-made parts are purchased in United 
States, shipped to Mexico for some manufacturing and returned to United States 
for additional manufacturing, there is no showing that separate “stages” of 
manufacturing are involved. GAO view is that domestic parts purchased in 
United States are components of end product. 


Bids—Buy American Act—Foreign Product Determination—Com- 
ponent v. End Product 


A 1975 GAO audit report expressed reservations whether contractor’s 85 to 90 
percent manufacturing of radio sets in Mexico satisfies Buy American Act require- 
ment that materials must be “manufactured in the United States” in order to 
qualify as domestic end product, and recommended ASPR Committee consider- 
ation of issue. Recent protest decision in different factual context repeated rec- 
ommendation. Considering Mexican manufacturing issue in present protest is 
therefore viewed as inappropriate. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 1481 


In the matter of Cincinnati Electronics Corporation; Bristol Elec- 
tronics, Inc.; E-Systems, Inc., September 27, 1976: 


Table of Contents 

Page 
Satisfying Needs under Current Contract v. Award under RFP_ 1481 
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Buy American Act 
Conclusion 


This is our decision on protests filed by Cincinnati Electronics Cor- 
poration (CEC), Bristol Electronics, Inc. (Bristol) and E-Systems, 
Inc., in connection with request for proposals (RFP) No. DAABOT- 
76-R-0181, which was issued on December 9, 1975, by the United 
States Army Electronics Command (ECOM). The RFP contemplates 
the award of a contract for 3,201 AN/PRC-77 radio sets, 1,193 RT- 
841 receiver-transmitters, and ancillary items. 

The major issues raised in the protests are (1) what are the Army’s 
rights and obligations with respect to satisfying its needs under 
CEC’s current contract. No. DAAB05-—73-C-0006 (hereinafter con- 
tract -0006) as opposed to making an award under the RFP; (2) 
whether the Army should have formally advertised the present pro- 
curement rather than negotiating it; and (3) the manner in which 
the Buy American Act, 41 U.S. Code § 10a—d (1970), applies to the 
procurement. 


Satisfying Needs Under Current Contract v. Award Under RFP 





CEC protests that the RFP should be canceled because the Army 
must first satisfy its contractual obligations by funding the third pro- 
gram year under CEC’s contract —0006. E-Systems protests that the 
Army must satisfy its requirements by an award under the RFP and 
cannot exercise any options under contract —0006. The Army dis- 
agrees with both protesters. (The Bristol protest relates to the Buy 
American Act and is discussed beginning on page 17.) 

Contract —0006, awarded in 1973, is a multi-year contract which 
calls for the furnishing of a quantity of AN/PRC-77’s and RT-841’s 
in three program years with an option quantity provision for each 
year. The record indicates that the first program year has been or 
is being completed, with some portion of the option having been ex- 
ercised. By contract modification dated March 22, 1976, the second 
program year was funded but the option for that year was not ex- 
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ercised. So far as the record shows, there has been no funding of 
the third program year. 

In performing the contract, CEC reportedly experienced produc- 
tion and financial difficulties. The contractor applied for and received 
extraordinary contractual relief under Public Law 85-804, August 28, 
1958, 50 U.S.C. § 1431, e¢ seg. (1970) and Armed Services Procurement 
Regulation (ASPR) section XVII (1975 ed.). The Army Contract 
Adjustment Board (ACAB) decision No. 1185, December 31, 1975, 
authorized an increase in total contract price by an amount not to 
exceed $2,119,000. Also, ACAB clarification letter No. 1185a, April 20, 
1976, authorized the contracting officer to increase the price of the 
option quantities to a maximum of $557 per unit before escalation. 

The contracting officer has stated that ACAB’s action gave him the 
tools to reasonably consider exercise of the CEC contract option which 
had not theretofore been considered viable. By message dated April 14, 
1976, he advised the offerors that the CEC option would be consid- 
ered after negotiations under the RFP. This prompted the protest 
by E-Systems. 

CEC argues essentially that if the Army has funds available, it is 
required to fund all 38 program years under CEC’s multi-year con- 
tract —0006 prior to any procurement of comparable supplies by other 
means, such as by issuing the present RFP. This is based on prece- 
dent that the multi-year contract does not afford the Government an 
election to buy or not to buy any year’s requirement on the basis of 
the market. See, generally, Condec Corporation, ASBCA No. 14234, 
73-1 BCA 9808, and decisions discussed therein. CEC argues that by 
issuing the RFP, the Army has indicated its intent to ignore its obli- 
gations under contract —0006, and that an award under the RFP may 
effectively terminate for convenience the unfunded third program 
year of the contract. CEC contends that the termination for conven- 
ience costs must be included in the RFP as an evaluation factor to 
be applied against; other offerors’ prices. 

E-Systems contends first that extraordinary relief under Public 
Law 85-804 cannot be used for the negotiation of purchases or contracts 
for property. E-Systems does not argue that CEC was pro- 
hibited from receiving the relief, but points out that ECOM?’s con- 
sidering the exercise of option provisions under contract —0006 could 
not or would not be possible but for the ACAB’s action. If ECOM 
could not exercise the CEC option, purchase by other means—such 
as under the current RFP—would be necessary. Thus, in E-Systems’ 
view, exercising the option would be using Public Law 85-804 for 
negotiation purposes, which is prohibited. See 50 U.S.C. § 1482(c) 
(1970). 
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E-Systems’ second contention is that exercise of the contract —0006 
option is prohibited under ASPR § 1-1505 (1975 ed.) because (1) the 
radio sets to be furnished under CEC’s option are substantially dif- 
ferent from those called for under the RFP, and therefore do not 
fulfill an existing need of the Government as required by ASPR 
§ 1-1505(c) (ii), and (2) comparison of the option prices with the 
prices under the RFP is impossible because it could not include adjust- 
ment of the option prices to account for necessary technical changes; 
the actual cost of unpriced change orders; the effect of price escalation 
(up to 15 percent) under the second and third year of CEC’s contract; 
the price of items which are Government-furnished under CEC’s con- 
tract but contractor-furnished under the RFP; and the increased costs 
attributable to CEC compliance with the RFP production evaluation 
clause (if incorporated into contract —0006). 

The Army’s position, briefly stated, is that the requirements being 
sought under the RFP are in addition to those which would be ob- 
tained under the basic program year quantities of contract —0006. 
The agency states that at the time the RFP was issued (December 9, 
1975), there was doubt that CEC’s option was a viable alternative 
because Public Law 85-804 relief had not yet been granted by ACAB. 
It is reported that the RFP was issued for a portion of the accumu- 
lating requirements instead of exercising an option to the first program 
year under contract —0006. The agency believes that these facts ef- 
fectively moot CEC’s contentions. 

Further, the Army denies E-Systems’ assertion that Public Law 
85-804 is being used for negotiation authority, citing in this regard 
ACAB No. 1040, April 27, 1962, where the Board held that correc- 
tion of a bid mistake which increased the contract price over the 
$2,500 small purchase negotiating authority limit did not constitute use 
of the act as negotiating authority. The agency further contends that 
despite changes in the contract —0006 radio set drawings which have 
occurred since 1973, the function and capacity of the radios furnished 
under the contract are the same as the radios called for in the RFP, 
and that CEC’s contract —0006 option can therefore fulfill an existing 
need of the Government. The contracting officer also believes that he 
is required to consider the option prices vis-a-vis the prices offered 
under the RFP, and that while a comparison of the two may be diffi- 
cult it is not impossible. 

CEC’s protest, in our opinion, is without merit. In light of the 
Army’s statements, there is no showing that an award under the RFP 
would eliminate or supplant any of the program year requirements 
(as opposed to option quantity requirements) under contract —0006. 
In other words, there is no reason to believe that the Army will not 
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at some point in the future fund the third program year of contract 
—0006. We do not find that the general principles discussed in Condec 
Corporation, supra, and other ASBCA decisions relied on by CEC 
support the result which CEC requests in its protest—i.e., that the 
RFP must be canceled. 

We likewise believe that E-Systems’ argument concerning the im- 
proper use of Public Law 85-804 as negotiation authority is without 
merit. 50 U.S.C. § 1432(c) provides that nothing in Public Law 85- 
804 as amended shall be construed to constitute authorization for the 
negotiation of purchases of or contracts for property or services re- 
quired by law to be procured by formal advertising or competitive 
bidding. The Army is not relying on Public Law 85-804 in the present 
case to negotiate a contract with CEC which otherwise would be re- 
quired to be advertised. Rather, relief granted under Public Law 85- 
804 has had the effect of making viable the possible exercise of a con- 
tract option—a preexisting right which the Government obtained when 
contract —0006 was awarded—in lieu of an award under the RFP. We 
do not see how this violates 50 U.S.C. § 1432(c). 

ASPR § 1-1505 provides that options should be exercised only if it 
is determined that certain circumstances are present ; for instance, that 
the requirement covered by the option fulfills an existing need of the 
Government and that the exercise is the most advantageous method of 
fulfilling the Government’s needs, price and other factors considered. 
Also, if the contract or its option provides for price escalation and the 
contractor requests a revision of price pursuant to this provision, the 
effect of escalation on prices must be ascertained before the option is 
exercised. 

We believe the basic issue regarding the option is whether anything 
presented by E-Systems demonstrates that the contracting officer is 
precluded from considering the CEC option along with the offers 
submitted under the RFP. First, we see no basis to question the con- 
tracting officer’s finding that CEC’s radio sets—despite the technical 
differences between them and the radio sets being procured under the 
RFP—will fulfill an existing need of the Government. The record 
indicates in this regard that relatively few of the technical changes 
are regarded as significant by ECOM. Further, we do not agree with 
E-Systems’ suggestion that the terms and conditions of CEC’s per- 
formance under the option must actually be modified so that they are 
identical with the terms and conditions of performance of a contract 
awarded under the RFP. Rather, as the contracting officer indicates, a 
comparison is possible if both the option and a contract awarded un- 
der the RFP are considered to be methods of obtaining equipment 
which will fulfill the Government’s needs—though there may be some 
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differences in the equipment and the terms and conditions under which 
it is furnished. 

As for the effect of price escalation and the problem of comparing 
the option prices with the proposal prices, the contracting officer has 
stated : 


It is the intention of the Contracting Officer to determine what an appropriate 
adjustment would be, if at all necessary, at the time the price comparison would 
occur and use same as an evaluation factor to be added to the —0006 option price 
of $545. This would be one of the adjustments necessary for a fair comparison 
of the respective prices. * * * 


ASPR § 1-1505 requires, in our opinion, that a reasonable and good 
faith effort be made to determine whether exercise of the option is 
most advantageous, price and other factors considered—not that the 
effect of price escalation or other adjustments must be determined with 
absolute certainty before any exercise of the option can be contem- 
plated. The fact that it may be difficult to make such determinations 
does not preclude consideration of the option as a means of satisfying 
the Government’s requirements. We see no basis to object to the con- 
tracting officer’s position in this matter. 


Advertising v. Negotiation 


CEC also contends that the procurement should have been formally 
advertised rather than negotiated. ECOM’s determination that it was 


impracticable to obtain competition by formal advertising (10 U.S.C. 
§ 2304(a) (10) (1970) ), ASPR § 3-210.2(xiii) (1975 ed.) was based on 
these findings: 


1. Under RFP DAABO7-76-R-0181, the USAECOM proposes to procure by 
negotiation 4394 Radio Sets AN/PRC-77 and subassemblies thereof, along with 
associate test equipment and data. The estimated cost is approximately * * *. 
The procurement will include a 100% option. 

2. Due to the lengthy period of performance (32 months, plus 5 months with 
exercise of the option provision), the difficulty in foreseeing the rate of inflation, 
and the necessity to eliminate contingency allowances, it has been determined to 
use a Fixed Price contract with economic price adjustment. The clause is set 
forth in ASPR 7-107. This clause is not permitted in formally advertised pro- 
curements, 

3. Due to the revision of drawings pertinent to the radio design, several mod- 
ular changes, and the numerous Engineering Change Proposals (ECPs) (ap- 
proved, pending approval, and expected), procurement by negotiation is neces- 
sary. Prior to the award of the contract, and due to the inclusion of Pre-Produc- 
tion Evaluation in the solicitation, it is necessary to have the opportunity for 
discussions and specification changes subsequent to receipt of proposals. 


Additionally, the Army has stated that the contractors performing 
under the two existing contracts awarded pursuant to formal adver- 
tising in 1973 (CEC and Sentinel Electronics, Inc.) have experienced 
great difficulty in performing under the specifications, leading to what 
are described as tragic results. It is reported that the delivery schedule 
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under the contracts has been extended four times; that deliveries did 
not commence until earlier this year, and that both contractors have 
sought extraordinary contractual relief under Public Law 85-804. The 
contracting officer has repeatedly stated that in his judgment, techni- 
cal discussions were needed in the present procurement to obtain effec- 
tive competition and to insure full understanding of the specifications 
by the offerors. 

The Army also makes reference to the numerous changes in the spec- 
ifications which have occurred (a total of at least 440 drawing changes 
and 65 engineering change proposals) under the two prior contracts. 

In short, it is the Army’s view that since the items being procured 
are very complex, negotiations are necessary to require offerors to 
give a detailed explanation of their technical approaches and to there- 
by insure that offerors attain a complete understanding of the require- 
ments. In these circumstances, the agency states that a broad 
interpretation was given to the following language in ASPR § 3-210.2 
(xiii), swpra, which can authorize procurement by negotiation: 

* * * when it is impossible to draft * * * adequate specifications or any other 
adequately detailed description of the required supplies or services * * *. 

The Army also cites Design Concepts, Inc., B-184754, December 24, 
1975, 75-2 CPD 410; Electronic Communications, Inc., 55 Comp. Gen. 
636 (1976), 76-1 CPD 15; B-164596, September 20, 1968, and other 
decisions of our Office in support of its position. 

We note that the RFP as drafted emphasizes the need for offerors 
to show their understanding of the requirements. Some pertinent sec- 
tions in this regard are B.43 (offerors bear the burden of showing the 
cost realism of their proposals) ; section C.21 (sufficient detail must 
be presented to show how the contract requirements will be met by 
implementation of the offeror’s plans; each and every technical factor 
and subfactor in the RFP must be addressed in proposals; a milestone 
chart must be presented to show the major events which will occur over 
the duration of the contract) ; section D.2 (the technical approach 
must demonstrate an understanding of the requirements and the means 
to fulfill them) ; section D.3 (6 major technical factors to be addressed 
in proposals—Production Engineering; Manpower Application and 
Qualifications; Schedules and Control; Production; Quality Assur- 
ance Plan; and Data Items). 

Included as a subfactor under Production Engineering is Produc- 
tion Evaluation, whereunder the offeror is required to describe the 
detailed procedures it will employ to satisfy the RFP’s Production 
Evaluation provision. The provision states essentially that while 
the Government warrants the basic design represented by its 
engineering drawings as being inherently capable of meeting the 
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equipment specification requirements, the contractor shal] make a de- 
tailed review of all Government-furnished technical data, for the 
purpose of identifying any errors and proposing steps to correct them. 

CEC’s principal arguments may be summarized as follows: Past 
procurements for these supplies have been formally advertised. The 
present RFP contains detailed design specifications, provides for 
waiver of first article testing, and does not call for contractor design 
initiative. There is no showing by the Army in this case that it was 
impossible to draft specifications adequate for formal advertising. 
Also, the Government’s desire to utilize a particular clause, such as 
the economic price adjustment clause, cannot in itself justify 
negotiated procurement. Moreover, ASPR §§ 2-104 and 3-404.3 (1975 
ed.) authorize use of economic price adjustment provisions, generally, 
in advertised procurement; Defense Procurement Circular (DPC) 
74-5, issued October 3, 1975, authorizes such use of the particular 
clause in question here. Similarly, there is nothing in the preproduc- 
tion evaluation clause which requires negotiations. The real reason for 
negotiated procurement is ECOM’s desire to assure itself that the 
selected contractor will have the capability to perform satisfactorily. 
Such assurance should be obtained through a preaward survey, not 
negotiations. Mere “complexity” of an item being procured cannot 
justify negotiations. Also, the record shows that the technical changes 
in the specifications were not the justification for negotiated procure- 
ment, because a memorandum prepared by a cognizant ECOM 
technical person states : 

This office is not prepared to defend the essentiality of the technical changes 
contained in the solicitation over either Cincinnati or E-Systems. The fact that 
the present solicitation contains changes above the current contracts was not 
the basis for recommending competitive negotiation in the procurement data 
clearance. That recommendation was based on a change in ECOM policy allow- 
ing competitive negotiation for procurement of complex equipments, such as the 


AN/PRC-77. The complexity of the AN/PRC-77 is supported by examination of 
the difficulties experienced throughout the procurement history. 


The record further shows that only a few of the technical changes are 
regarded as “significant” by ECOM. 

In support of its position, CEC cites 41 Comp. Gen. 484 (1962) ; also 
ALS Electronics Corporation, B-181731, October 18, 1974, 74-2 CPD 
214, and Fechheimer Brothers, Inc., B-184751, June 24, 1976, 76-1 
CPD 404, are cited for the proposition that a specification itself, not 
the agency’s experience with it, is the criterion for deciding whether 
advertising is feasible and practicable. 

10 U.S.C. § 2304(a) provides that purchases and contracts “shall be 
made by formal advertising in all cases in which the use of such 
method is feasible and practicable under the existing conditions and 
circumstances.” If advertising is not feasible and practicable, a deter- 
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mination and findings (D&F) may be executed authorizing procure- 
ment by negotiation, providing that the circumstances described in one 
of 17 exceptions are applicable. The tenth exception is where the pur- 
chase or contract is for property or services for which it is impractica- 
ble to obtain competition. The findings of a D&F are final; however, 
our Office is not precluded from reviewing the determination based on 
those findings. 51 Comp. Gen. 658 (1972). In 41 Comp. Gen. 484, 
supra, at 492, we indicated that we would not object to a determination 
to negotiate on the basis that it is impracticable to obtain competition 
where any reasonable ground for the determination exists. 

CEC’s contention that the specification itself, not past experience 
with it, is the only relevant criterion is not persuasive. ALS Electronics 
Corporation and Fechheimer Brothers, Inc., supra, involved situations 
where the contracting agency had no prior experience with the speci- 
fication. We have recognized that where the specifications in an ad- 
vertised procurement perhaps cannot be stated with sufficient clarity 
to insure the same understanding by all bidders, it is appropriate for 
the agency to consider using a more flexible procurement method. 
B-175585, November 8, 1972. 

However, the fact that a procurement is for “complex” supplies or 
services does not per se preclude the use of formal advertising. Sorbus, 
Inc., B-183942, July 12, 1976, 76-2 CPD 31; Bob Milner and Asso- 
ciates, B-181637, January 22, 1975, 75-1 CPD 41. Also, we have ob- 
served that the statute contemplates the impossibility of drafting ade- 
quate specifications, not merely the inconvenience or difficulty of doing 
so. 52 Comp. Gen. 458, 461 (1973) ; Cf. 46 id. 631, 640 (1967). 

In the present case, CEC correctly points out that the specification 
is detailed and that the record does not show the impossibility of re- 
vising the specification to incorporate the technical changes which 
have occurred. It appears that the Army’s position is not that it is 
impossible to draft a detailed specification describing the agency’s 
needs; rather, it is based upon the belief that it is impossible to draft 
a specification or description of the work adequate enough to assure 
that offerors obtain a satisfactory understanding of the requirements 
without negotiations. 

However, we find that the principal decision relied upon by the 
Army—Design Concepts, supra—does not support its position. Design 
Concepts involve a factually dissimilar situation where the agency 
believed it could not draft specifications adequate for formal adver- 
tising because the nature of the design services being procured was 
such that a variety of individual “approaches” could be taken by 
offerors. We agreed that the agency could not describe its needs with 
sufficient specificity to permit formal advertising. The decision then 
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recognized that factors traditionally associated with responsibility— 
such as understanding of the requirements, experience, and facilities— 
could be used in the technical evaluation of proposals. However, the 
decision clearly indicated that this was so only if the propriety of 
procurement by negotiation had been established in the first place. 

The difficulty with the Army’s position in this case is that the record 
does not demonstrate the impossibility of drafting a specification 
which will be adequate enough to describe in detail what the agency 
wants to buy and to make competition among bidders on the basis of 
that specification feasible and practicable in an advertised procure- 
ment. If it is possible to draft a description of the product or service 
adequate enough to permit such competition, the desire to conduct 
discussions with offerors to assure their understanding of the specifica- 
tion or to cover matters traditionally related to responsibility cannot, 
in our opinion, authorize a negotiated procurement under 10 U.S.C. 
§ 2304(a) (10). 

The Army has cited the past performance difficulties under CEC’s 
and Sentinel’s contracts. However, the record before us does not dem- 
onstrate that the contractors’ inability to understand the specification 
was the sole or even the primary cause of the performance problems. 
ACAB No. 1185, supra, raises the inference that some of CEC’s dif- 
ficulties may have been due to its business judgment in bidding on the 
1973 procurement in the expectation that it would receive both the non- 
set-aside and set-aside portions of the award. As it developed, the 
total award was split between CEC and Sentinel. The ACAB decision 
further indicates that a sharp escalation in material costs may also 
have been a factor in CEC’s performance difficulties. 

In any event, even assuming that difficulties with the specification 
used in the 1973 ECOM IFB have been a factor in CEC’s and Sen- 
tinel’s performance problems, the record before us does not establish 
reasonable grounds for a conclusion that it was in fact impossible to 
revise the specification for the 1976 procurement so that bidders could 
obtain a reasonably accurate understanding of what is called for. Cy. 
B-175585, supra, where the IFB initially issued was canceled, and our 
decision on protests under the second IF B concluded that the specifica- 
tions perhaps could not be stated with sufficient clarity to insure the 
same understanding by all bidders. Also, B—164596, swpra, concerned 
the third of three negotiated solicitations which included complex rate 
structures for container and warehousing services. The fact that the 
Government had to explain the specifications to offerors under the 
first and second RFP’s, which in turn led to price reductions in the 
offers, was cited as experience justifying the determination to conduct 
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the third procurement on a negotiated basis. Neither case involved a 
factual situation substantially similar to the one here. 

In short, we believe the pertinent criterion is not the difficulty of 
drafting an adequate specification or the desirability of negotiations 
with offerors to enhance their understanding of the requirements, but 
the impossibility of drafting a reasonably adequate description of 
what is to be purchased. In a protest connected with the 1973 ECOM 
advertised procurement of AN/PRC-77 radio sets, we recognized that 
no data package or specification can be expected to be totally without 
defects. 52 Comp. Gen. 219, 222 (1972). While we are not unaware of 
the administrative difficulties which can result during contract per- 
formance because of problems with the specifications, we do not believe 
that the hope of minimizing these difficulties through negotiations au- 
thorizes procurement by negotiation unless it is impossible to draft 
a specification adequate for advertising. Cf. Nationwide Building 
Maintenance, Inc., 55 Comp. Gen. 693, 696 (1976), 76-1 CPD 71. -To 
permit the use of negotiation under the circumstances of this case 
would be to suggest, in effect, that negotiation is authorized in any 
instance where a complex product is being procured and the agency 
desires to insure the offerors’ understanding of an admittedly detailed 
specification. We think the correct approach is to attempt to revise 
and improve the specification, and to rely on a preaward survey to 
establish the prospective contractor’s capability to perform. 

The Army also suggests that lectronics Communications, supra, 
supports the use of a production evaluation provision as a justification 
to procure by negotiation. That case did involve the question of an 
offeror’s compliance with such a provision in a negotiated procure- 
ment, but does not stand for the proposition advanced by the agency. 
The Army further cites one of its internal procurement pamphlets 
which discusses the preproduction evaluation concept and indicates 
that offerors’ understanding of the special responsibilities imposed by 
such provisions can best be obtained by negotiation. We see no basis 
to disagree with the view that negotiation is desirable, but this does 
not establish that advertising is impracticable. A prospective contrac- 
tor’s understanding of the requirement could also be ascertained in a 
preaward survey. We note also that a production evaluation provision 
was used in ECOM’s 1973 formally advertised AN/PRC-77 procure- 
ment. See 52 Comp. Gen., supra, at 222. 

As for the economic price adjustment clause, the contracting officer 
points out that DPC 75-4, authorizing use of the clause in an adver- 
tised procurement, was not received by ECOM until after the RFP 
had been issued, and that under ASPR § 1-106.2(d) (1975 ed.), there 
is no requirement to use new DPC clauses if doing so would delay a 
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solicitation. Since we have found that procurement by negotiation in 
this case is otherwise unsupported, we do not believe that it could be 
justified based solely on the circumstances described by the contracting 
officer. 

Since a negotiated procurement in this case is not, in our view, 
authorized under 10 U.S.C. § 2304(a) (10), there is the question of 
what action should be taken. By letter of today to the Secretary of 
the Army, we are recommending that the Army consider whether 
authority to support the current procurement can be found under one 
of the other exceptions in 10 U.S.C. § 2304(a), such as where the 
public exigency will not permit the delay incident to advertising (10 
U.S.C. § 2304(a)(2)). If the Army believes other authority can be 
used, an appropriate D&F should be executed. While an after-the-fact 
authorization of this kind is somewhat irregular, our Office would 
have no objection to such action in light of the lengthy procurement 
and protest process in this case, and the Army’s need for the supplies. 
Also, we understand that the funds appropriated for the procure- 
ment are available only until September 30, 1976. However, if ap- 
propriate negotiation authority cannot be found, we see no alterna- 
tive other than cancellation of the RFP. 


Alleged Conduct of Auction by Army 


CEC also contends that by. issuing the present RFP, the Army has 
subjected CEC to what amounts to an auction, because CEC’s prices 
under its prior contract are public information. The protester points 
out that auctions are improper, citing ASPR § 3-805.3(a) (1975 ed.), 
B-170142, October 22, 1970, and B-151976, October 15, 1963. 

An auction situation usually arises when there has been an im- 
proper disclosure of offerors’ identities and/or the contents of their 
proposals during an ongoing negotiated procurement. This was what 
occurred in the procurements involved in the two decisions of our 
Office cited by CEC. In the present case, we see no reason why the 
public availability of CEC’s prices under a prior contract creates 
an auction situation with reference to the present ongoing 
procurement. 


Foreign Military Sales 


CEC has also raised several contentions concerning the Foreign 
Military Sales (FMS) aspect of this procurement. A small portion 
of the total quantity of AN/PRC-77’s and RT-841’s are being pro- 
cured for FMS purposes. CEC argues, among other ‘things, that 
ASPR § 6-705.2(a) (1975 ed.) (which proscribes sales of com- 
mercially available supplies to economically developed countries) and 
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established DOD policies are being violated under the circumstances 
prevailing in this case. 

The Army believes that our Office lacks jurisdiction in this matter 
because the funds for the FMS quantities are not appropriated funds, 
but rather are payable from the Army Military Sales Trust Fund 
pursuant to “dependable undertakings” with the countries involved. 

In a recent decision involving similar circumstances (7'ele-Dynam- 
ics, Division of AMBAC Industries, 55 Comp. Gen. 674 (1976), 76-1 
CPD 60), we declined to render a decision on a protest as to the proper 
recipient of an award since payments from appropriated funds were 
not involved. In any event, as the Army points out, we have previously 
held that even if a product is in fact commercially available, it may 
nevertheless be considered not commercially available for FMS pur- 
poses if the Department of Defense determines that a government- 
to-government agreement is compelled by the national interest. Hy- 
Gain Electronics Corporation, et al., B-180740, December 11, 1974, 
74-2 CPD 324. The Army’s August 23, 1976, report points out that 
the only units being procured for an economically developed nation 
are certain Government-furnished equipment for Norway, and that 
a government-to-government agreement has been executed covering 
this sale. 

Buy American Act 


The protest filed by Bristol alleges that the Army is not properly 
applying the Buy American Act to this procurement. Before reaching 
the merits of this complaint, two procedural issues must be addressed : 
(1) Is Bristol an “interested party” eligible to protest under our sec- 
tion 20.0(b) of our Bid Protest Procedures (4 C.F.R. § 20.0(b) 
(1976) )?% (2) Is Bristol’s protest timely ? 

The Army and CEC have expressed doubts that Bristol is an inter- 
ested party to protest in light of the fact that Bristol did not submit 
a proposal under the RFP. We do not find it necessary, however, to 
decide this issue. We note that E-Systems, whose status as a protester 
is unquestioned, has also raised issues regarding the application of 
the Buy American Act. As described infra, the thrust of E-Systems’ 
contentions is somewhat different from Bristol’s, but both parties’ 
contentions are also interrelated. In these circumstances, we believe 
it is appropriate to consider Bristol’s contentions as though Bristol 
were determined to be a party sufficiently “interested” to protest in 
this case. 

The timeliness question arises because on January 16, 1976, Bristol 
requested of the contracting officer a formal determination as to the 
amount of manufacturing labor which had to be done in the United 
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States in order to comply with the act. ECOM responded on Janu- 
ary 29, 1976, that the question could not be answered in the abstract 
because compliance with the act must be determined on a case-by-case 
basis. Bristol’s protest to our Office was filed on February 20, 1976, 
apparently more than 10 working days after it received the ECOM 
response. 

We believe—as suggested by several statements in the Army’s re- 
ports—that Bristol’s February 20, 1976, protest was premature. 
Bristol’s protest at that time complained that the solicitation did not 
contain a clear interpretation of the act’s requirements and also that 
a current contractor (CSC) possessed an unfair advantage because of 
its foreign manufacturing operation. We agree with the Army that 
the question of proper compliance with the act by a contractor 
ordinarily arises at the time a bid or proposal appears to be in line 
for award. Even if the bid or proposal takes no exception to the 
certification that a domestic source end product will be furnished 
(paragraph 7, Standard Form 33 (Nov. 1969)), the contracting 
agency may nevertheless be required under the circumstances to rea- 
sonably satisfy itself that the offeror intends to comply with the 
certification. See Unicare Vehicle Wash, Inc., B-181852, December 3, 
1974, 74-2 CPD 304. 

No award has yet been made under the RFP. However, in view of 
the time which has elapsed since the filing of Bristol’s protest and 
the possibility that CEC may receive an award, we see no valid reason 
to regard the Buy American Act issues as premature at this time. 

The Buy American Act requires that only such manufactured arti- 
cles, materials, and supplies as have been manufactured in the United 
States substantially all from articles, materials or supplies mined, 
produced or manufactured in the United States shall be acquired for 
public use unless the head of the agency concerned determines it to be 
inconsistent with the public interest or the cost to be unreasonable. 
41 U.S.C. § 10a. Executive Order 10582, December 17, 1954, provides 
that materials (including articles and supplies) shall be considered to 
be of foreign origin if the cost of the foreign products used in such 
materials constitutes 50 percent or more of the cost of all the products 
used in such materials. The applicable contract clause prescribed by 
ASPR § 6-104.5 (1975 ed.) further provides that “end products” are 
those articles, materials, and supplies which are to be acquired under 
a contract for public use; that “components” are those articles, ma- 
terials or supplies which are directly incorporated in the end products; 
and that a “domestic source end product” is an end product manu- 
factured in the United States if the cost of the components thereof 
which are mined, produced, or manufactured in the United States or 
Canada exceeds 50 percent of the cost of all its components. 
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We do not believe that an end product can be considered domestic 
when it is completely manufactured abroad from domestic components. 
Cf. 52 Comp. Gen. 13 (1972). In other words, we believe that the act 
imposes two requirements: that manufactured articles, materials or 
supplies must be manufactured both (1) im the United States, and 
(2) substantially all from “components” mined, produced or manu- 
factured in the United States. Cf. Unicare Vehicle Wash, Inc., swpra. 

The issues raised in this case involve both of these requirements. 
Bristol argues primarily that CEC’s end product will not be “manu- 
factured in the United States” because 85 to 90 percent of the manu- 
facturing is accomplished in Mexico. E-Systems, on the other hand, 
contends that more than 50 percent of the components of CEC’s end 
product are foreign. Both protesters reach the same conclusion—that 
CEC’s end product is foreign. 

It is to be noted that procurement of foreign end products is not 
prohibited; however, a percentage factor or differential is added to 
offers of foreign end products in the evaluation of proposals. See 
ASPR § 6-104.4. (1975 ed.). 

The factual background is as follows: CEC’s manufacture of 
AN/PRC-77 radio sets under its contract —0006 was discussed in an 
audit report of our Office (B-175633, November 3, 1975, PSAD 76-41) 
wherein we stated : 

* * * Components are purchased by Cincinnati’s Ohio plant, inspected there, 
and shipped to a wholly owned subsidiary (CE Sonora) in Hermosillo, Sonora, 
Mexico, for assembly. The Sonora plant ships back a nearly fully assembled 
radio for final assembly, testing, conditioning, and adjusting at the Ohio plant. 

The Defense Contract Administration Services District in Cincinnati, Ohio, 


inspects all components before they are shipped to the Sonora plant. The District 
administrative contracting officer stated that virtually all are of domestic origin. 


+ os + * + * + 


Documents in the Army Electronics Command’s contract files indicated that 
Sonora assembles an essentially complete radio and that only 10 to 15 percent 
of the total assembly man-hours are performed at the Ohio Plant. 


To this, CEC adds that the parts purchased and shipped to Mexico 
are transistors, diodes, metal housings, capacitors, and other hard- 
ware. When they are returned from Mexico, CEC states that it per- 
forms “several additional assembly operations, ‘burn-in,’ alignment, 
adjustment, testing and packaging.” E-Systems, on the other hand, 
believes that the end product consists of the following components: 
(1) the front panel assembly, which includes the chassis, gear train, 
wiring harness, and miscellaneous parts; (2) 29 modules, 24 of the 
“plug-in” type and 5 which require soldering; and (3) the battery 
box and dust cover. E-Systems contends that CEC’s end product is 
substantially manufactured in Mexico and shipped to the United 
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States with all 29 modules in it, and that at least the front panel 
assembly and all of the modules are Mexican assembled and therefore 
foreign components. 

E-Systems’ contentions in this regard may ‘be summarized as fol- 
lows. A component is something directly used in the manufacture of 
the end product. 45 Comp. Gen. 658, 659 (1966) ; under the contract 
clause and ASPR it means those articles, materials and supplies which 
are directly incorporated into the end product. 50 Comp. Gen. 697, 701 
(1971). GAO has recognized foreign-made subassemblies as being 
components. 39 Comp. Gen. 695 (1960). Moreover, mere assembly of 
parts constitutes “manufacture” and foreign parts may be assembled 
into a domestic component. 46 Comp. Gen. 813 (1967); 47 id. 21 
(1967) ; Hamilton Watch Company, B-179939, June 6, 1974, 74-1 
CPD 306. If foreign parts lose their identity when assembled as 
domestic components, it follows that CEC’s domestic parts lose their 
identity when assembled in Mexico. The above decisions and 49 Comp. 
Gen. 606 (1970) and 52 zd. 13, supra, show that CEC’s Mexican manu- 
facturing operation makes foreign components. Thus, since the domes- 
tic components do not exceed 50 percent of the cost of all components, 
CEC’s radio sets are not a domestic source end product. Under 
E-Systems’ reasoning, it is unnecessary to decide the question whether 
CEC’s end product is “manufactured in the United States” because 
the cost of its domestic components does not exceed 50 percent of the 
cost of all its components. 

Our Office has not attempted to define “component”; rather, the 
meaning and application of the term are considered in light of the 
particular facts of each case. See 47 Comp. Gen. 21, supra, at 25. 
Also, the act does not use the term component but rather speaks of 
the manufacture of articles, materials or supplies from other manu- 
factured articles, materials and supplies. It appears to us that CEC’s 
manufacture begins with the parts shipped to Mexico and ends with 
the completion of the radio set. We have no difficulty in regarding the 
parts purchased by CEC as being directly used in the manufacture 
of and directly incorporated into the end product. Decisions such as 
45 Comp. Gen. 658, supra (see also Davis Walker Corporation, 
B-184672, August 23, 1976), involved identifiable, separate manu- 
facturing stages which were viewed as significant in determining the 
identity of the components and the scope of the manufacturing. In 
this regard, CEC asserts that its manufacturing involves one con- 
tinuous “process.” We see no basis on the record to find that the 
manufacture of the radio sets involves separate “stages.” Cf. Davis 
Walker Corporation, supra. 
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While E-Systems’ argument proceeds logically based upon the 
ASPR definitions and the holdings of past GAO decisions, we must 
note that the definitions are only a conceptual guide, and that each 
decision involved its own particular factual situation. For instance, 39 
Comp. Gen. 695, supra, indicates that “sub-assemblies” were a compo- 
nent of hydraulic turbines ; in 46 Comp. Gen. 813, swpra, electric motors 
were regarded as a component of circulating pump units; 50 Comp. 
Gen. 697, supra, held that a power unit was a component of a low- 
noise microwave transistor amplifier with integral power supply; in 
Hamilton Watch Company, supra, assembled watch movements were 
regarded as components of watches; and in 52 Comp. Gen. 13, supra, 
softball cores were stated to be components of softballs. In general, we 
believe that none of these decisions involved a factual situation so 
similar to the present case as to be controlling. At the same time, we rec- 
ognize that distinguishing these decisions is complicated by the fact 
that some of them do not discuss in detail the rationale for determin- 
ing that certain materials were components. However, the facts in- 
volved in 46 Comp. Gen. 813, 50 id. 697 and 52 zd. 13, supra, do raise the 
inference that—unlike the present case—separate manufacturing 
stages may have been involved in producing the electric motors, the 
power units and the softball cores, respectively. Additional grounds for 
distinction of some of these decisions, for example, 39 Comp. Gen. 
695 and Hamilton Watch Company, supra, may rest on the time and 
method of acquisition of the materials by the end product manufac- 
turer. In this view, “manufacture” would commence at the time the 
end product manufacturer undertakes to fashion its product from 
materials it has acquired elsewhere for that purpose. Cf. 52. Comp. 
Gen. 886, 904 (1973). In the present case, acquisition occurs when CEC 
purchases the parts in the United States. 

While Bristol also advances the “foreign component” argument 
espoused by E-Systems, it primarily contends that the legislative 
history shows that the intent of Congress in passing the act was to 
require 100-percent American assembly of the end product or at least 
“a substantial amount” of American assembly. Bristol believes that 
CEC’s 10 to 15 percent manufacturing of the radio sets in the United 
States cannot be considered “substantial.” 

CEC suggests that our 1975 audit report, swyra, ruled that its manu- 
facturing did not viclate the act, and contends that this position should 
not be reversed. However, our report stated that we had reservations 
whether CEC’s manufacturing complied with the “manufactured in 
the United States” requirement. We recommended in the report that 
the Secretary of Defense amend ASPR to define and clarify the 
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“manufactured in the United States” requirement. While Bristol main- 
tains that no effort has been made to amend the ASPR, we understand 
that our recommendation has received and is receiving active con- 
sideration by the ASPR Committee. 

The Army, in this regard, suggests that since the matter is before 
the ASPR Committee, it would be inappropriate for our Office to 
decide the issue in the present protest. In this connection, we note 
that in the recent decision in the matter of Davis Walker Corporation, 
supra, we repeated our recommendation that ASPR be amended to 
define and clarify “manufactured in the United States.” Thus, the 
recommendation for ASPR Committee consideration of the issue has 
been made in the context of both our audit and protest functions. In 
these circumstances, we agree with the Army that further considera- 
tion of the issue in the present protest would be inappropriate. Accord- 
ingly, the protests of Bristol and E-Systems in regard to the Buy 
American Act issues are denied. 


Conclusion 


In view of the foregoing, the protests of Bristol and E-Systems 
are denied. CEC’s protest is sustained insofar as the “Advertising v. 
Negotiation” issue is concerned and is otherwise denied. 


[ B-186535 J 


Departments and Establishments—Services Between—Appropria- 
tion Obligation—Automated Payroll System 


Interagency agreement entered into in fiscal year 1976 by General Services Ad- 
ministration and Administrative Office of U.S. Courts for design and implemen- 
tation of automated payroll system under section 111 of Federal Property Act, 
40 U.S.C. 759, rather than Economy Act, 31 U.S.C. 686, is not subject to 31 
U.S.C. 686-1, which limits duration of appropriation obligations only in Economy 
Act transactions. Such agreement constitutes valid obligation against fiscal 
year 1976 Administrative Office appropriation to meet bona fide 1976 need. 
In the matter of an interagency agreement—Administrative Office 
of the U.S. Courts, September 27, 1976: 


This decision is to the Director, Administrative Office of the United 
States Courts, in response to his questions about the obligation of ap- 
propriationg pursuant to an interagency agreement between the Ad- 
ministrative Office and the General Services Administration (GSA) 
under which GSA “* * * is to provide the automated data process- 
ing services of designing, programming, and implementing a uniform 
payroll system * * *” for the judicial branch of the United States 
Government. 


227-170 O- 77 -6 
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Requests were made to GSA for development of the system in fiscal 
year 1975. For reasons not relevant here, GSA declined at that time 
to develop the system, and consequently granted authority to the Ad- 
ministrative Office to contract with a commercial source for develop- 
ment of the system. See 40 U.S. Code 759, infra. The Administrative 
Office requested proposals for development of the automated payroll 
system, but none were found acceptable. Subsequently, GSA indi- 
cated it would be able to develop the system within the Government, 
utilizing GSA personnel. Consequently, the Administrative Office 
completed and submitted GSA Form 2068 formally requesting de- 
velopment of the system. While it is unclear from the record pre- 
cisely when this form was submitted, it appears that this occurred 
some time during fiscal year 1976. Since adequate cost estimates were 
not available at the time the form was submitted, the Administrative 
Office did not at that time obligate the applicable appropriation. Sub- 
sequent to submission of GSA Form 2068, discussions were apparently 
held between the Administrative Office and GSA leading to execu- 
tion, on April 5, 1976, of an interagency agreement. 

Appropriations of the Administrative Office were obligated at the 
time of execution of the April 5 agreement in the amount of $282,939, 
which represented the total estimated cost of the project. The agree- 
ment further provides that if it appears at any time that total incurred 
costs will exceed $282,939, specific written authorization from the Ad- 
ministrative Office is necessary before GSA may proceed further or 
incur additional costs. 

It is anticipated that necessary work for developing the system will 
be performed in both fiscal year 1976 and fiscal year 1977, and that 
the system will not be operational until the first pay period in cal- 
endar year 1977. The question arises, therefore, whether fiscal year 
1976 appropriations of the Administrative Office may be obligated 
for the full estimated cost, and whether the obligation may be liq- 
uidated by disbursements from the fiscal year 1976 appropriation 
throughout the entire life of the project. 

In the absence of other statutory authority, the legal authority for 
such Federal interagency agreements or orders is section 601 of the 
Economy Act of 1932, as amended, 31 U.S.C. § 686 (1970). The avail- 
ability of appropriations for Economy Act transactions was restricted, 
however, by section 1210 of the General Appropriation Act, 1951, 
Public Law 759, 64 Stat. 765 (September 6, 1950), codified in part 
at 31 U.S.C. § 686-1 (1970), which reads, as codified : 


No funds withdrawn and credited pursuant to section 686 of this title, shall 


be available for any period beyond that provided by the Act appropriating such 
funds. 
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Pursuant to section 1210, where work is performed or rendered by 
one agency for another for a period covering more than one fiscal 
year, and payments are to be made in advance or by way of reim- 
bursement, the respective annual appropriations are to be charged 
pro tanto with the work performed or services rendered in a partic- 
ular fiscal year. See 31 Comp. Gen. 83, 86-87 (1951). Agreements 
entered into pursuant to the Economy Act, supra, are to be recorded 
as obligations pursuant to section 1311(a) of the Supplemental Ap- 
propriation Act, 1955, 31 U.S.C. § 200(a) (1970). However, they are 
required by section 1210 of the General Appropriation Act, 1951, to 
be deobligated at the end of the fiscal year charged to the extent that 
the performing or procuring agency has not incurred valid obliga- 
tions under the agreement. See 34 Comp. Gen. 418, 421-422 (1955). 

Nevertheless, the Economy Act, supra, does not constitute the sole 
authority for interagency agreements. See, in this regard, 52 Comp. 
Gen. 128 (1972); 51 id. 766 (1972); Federal Election Commission, 
B-130961, April 21, 1976. Where the agreement is based upon some 
statutory authority other than the Economy Act, 31 U.S.C. § 686-1 
does not apply. In this regard, section 111 of the Federal Property 
and Administrative Services Act of 1949, ch. 288, 63 Stat. 377 (June 
30, 1949), as amended by the so-called Brooks Act, Public Law 89- 
306, 79 Stat. 1127 (October 30, 1965), codified at 40 U.S.C. § 759 (1970) 
reads, in pertinent part, as follows: 


(a) Authority of Administrator to coordinate and provide for purchase, lease 
and maintenance of equipment by Federal agencies. 

The Administrator [of General Services] is authorized and directed to coordi- 
nate and provide for the economic and efficient purchase, lease, and maintenance 
of automatic data processing equipment by Federal agencies. 

(b) Procurement, maintenance and repair of equipment; transfer between agen- 
cies ; joint utilization ; establishment and operation of equipment pools and 
data processing centers; delegation of Administrator’s authority. 

(1) Automatic data processing equipment suitable for efficient and effective 
use by Federal agencies shall be provided by the Administrator through pur- 
chase, lease, transfer of equipment from other Federal agencies, or otherwise, 
and the Administrator is authorized and directed to provide by contract or 
otherwise for the maintenance and repair of such equipment. In carrying out 
his responsibilities under this section the Administrator is authorized to trans- 
fer automatic data processing equipment between Federal agencies, to provide 
for joint utilization of such equipment by two or more Federal agencies, and 
to establish and operate equipment pools and data processing centers for the 
use of two or more such agencies when necessary for its most efficient and 
effective utilization. 

(2) The Administrator may delegate to one or more Federal agencies author- 
ity to operate automatic data processing equipment pools and automatic data 
processing centers, and to lease, purchase, or maintain individual automatic 
data processing systems or specific units of equipment, including such equip- 
ment used in automatic data processing pools and automatic data processing 
centers, when such action is determined by the Administrator to be necessary 
for the economy and efficiency of operations, or when such action is essential 
to national defense or national security. * * * 





1500 DECISIONS. OF THE COMPTROLLER GENERAL [55 


Thus, 40 U.S.C. § 759(a)-(b) clearly provides GSA with authority 
independent of the Economy Act, supra, to procure ADP equipment 
for Federal agencies.* Moreover, subsection (b) (1) provides for the 
establishment and operation of “* * * equipment pools and data 
processing centers for the use of two or more * * * agencies when 
necessary for * * * efficient and effective utilization * * *” of ADP 
equipment. We understand that 12 such centers have been established 
by GSA, which offer a full range of data processing services to agencies 
including programming, systems analysis and design. See Report, 
“Further Actions Needed to Centralize Procurement of Automatic 
Data Processing Equipment to Comply with Objectives of Public Law 
89-306” (LCD-74-115), October 1, 1975. GSA’s regulations imple- 
menting 40 U.S.C. § 759 provide procedures to be followed by agencies 
which seek to acquire such ADP services. See 41 C.F.R. §§ 101-32.201 
(c) (2) and 101-32.203.1 (1975). The Administrative Office apparently 
followed these procedures in originally seeking development of the 
system. Moreover, in accordance with the terms and conditions of the 
interagency agreement, the costs of performance to GSA are to be 
funded initially by the Automatic Data Processing Fund (ADP Fund) 
established pursuant to 40 U.S.C. §§ 759(c)—(d) (1970) to carry out 
the purposes of subsections (a) and (b). 

In light of the above, it appears that GSA has construed 40 U.S.C. 
§ 759 as providing authority for the provision of not only ADP equip- 
ment to other agencies but also the necessary ADP services incident 
thereto. In view of the broad statutory mandate in sections 759(a) and 
(b) to provide for the economic and efficient utilization of ADP equip- 
ment through the establishment of equipment pools and data process- 
ing centers, we cannot conclude that this construction is erroneous. 

We are of the view, therefore, that section 111 of the Federal Prop- 
erty and Administrative Services Act, as amended, 40 U.S.C. § 759, 
provides authority independent of the Economy Act for the provision 
of ADP services such as are involved here to Federal agencies. There- 
fore, 31 U.S.C. § 686-1, which applies only to Economy Act trans- 
actions, is not controlling in the instant case. 

It appears that in the instant transaction, the Administrative Office 
committed itself for the payment of a definite sum of money, for the 
delivery and installation of an ADP system to meet a bona fide need 
arising in fiscal year 1976. Accordingly, we are of the view that the 
applicable appropriation was properly obligated pursuant to 31 U.S.C. 
§ 200(a) for the full amount stipulated in the agreement on the date of 


*The term “Federal agency” is defined in 40 U.S.C. § 472(b) (1970), as meaning : 

“* * * any executive agency or any establishment in the legislative or judicial 
branch of the Government (except the Senate, the House of Representatives, and the 
Architect of the Capitol and any activities under his direction) .”’ 

This definition would thus include the Administrative Office of the United States Courts. 
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execution thereof (see 39 Comp. Gen. 317 (1959) ), and is available for 
liquidation of the obligation during the entire period of performance. 
Cf.51 Comp. Gen. 766 (1972). 

Finally, we note that when the Administrative Office submitted 
Order Form 2068 to GSA no obligation was recorded. The obligation 
was recorded instead when the interagency agreement between GSA 
and the Administrative Office was executed on April 5, 1976. It is un- 
necessary to decide whether the obligation arose, and should have been 
recorded under 31 U.S.C. § 200, at the time the order was placed or 
when the agreement was executed since both events occurred in fiscal 
year 1976. 

[ B-186239 J 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Addenda Acknowledgment—Wage Determinations 


Award to bidder failing to acknowledge presumptively applicable solicitation 
amendment increasing Davis-Bacon wage rate may be made only if agency dem- 
onstrates (a) that increase rate does not relate to work to be performed under 
contract and (b) that it either was not reasonable for bidders to consider in- 
creased rates in bid preparation or that reliance upon amended rates was not 
prejudicial to protesting bidder in circumstances. 

Contracts—S pecifications—Ambiguous—Different Interpretation 
by Bidders 


Specifications which could be reasonably construed to permit work covered by 
inapplicable wage rate amendment misstated Government’s minimum needs and 
had effect of placing bidders on unequal bidding basis. However, where impact 
of protester’s reliance was not such as to affect its relative position as second 
low bidder, no corrective action is recommended. 

In the matter of the North Landing Line Construction Company, 


September 29, 1976: 
BACKGROUND 


North Landing Line Construction Co. (North Landing) protests 
award to Service Electric Corporation (Service) of a contract for re- 
furbishment of interior panel board and high bay area lighting at the 
National Aeronautics and Space Administration (NASA), Langley 
Research Center. North Landing contends that Service’s bid was non- 
responsive by virtue of its failure to acknowledge Amendment No. 1 
to invitation for bids No. 1-73-5992. 

The unacknowledged amendment contained modified wage rates 
which increased the minimum wages payable to certain employees, in- 
cluding ironworkers, protected by the Davis-Bacon Act, 40 U.S. Code 
§ 276a (1970). Service submitted the low bid of $13,672; North Land- 
ing was the second low bidder at $13,820. North Landing filed a pro- 
test with NASA concerning award to Service based on the company’s 
failure to acknowledge the amendment and NASA denied the protest 
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citing NASA Procurement Regulation 2.405 which permits the agency 
to waive minor informalities or irregularities in bids where there will 
be no prejudice to other bidders, The contracting officer held: 


In view of the fact that * * * there is no requirement for ironworkers under 
the specifications and drawings on this project, failure to acknowledge the 
Amendment in this instance can be waived as a minor informality or irregularity 
in accordance with NASA Procurement Regulations and Comptroller General 


decisions. 
DISCUSSION 


NASA’s contention that “there is no requirement for ironworkers 
under the specifications and drawings on this project,” is disputed by 
the protester who contends that the specifications required bidders to 
consider the use of ironworkers for the purpose of moving a test air- 
craft situated in the high bay area to facilitate overhead work and for 
the movement of other machinery. In support of this position, North 


Landing refers to note 5 of specification drawing No. LD-751247 
which states: 


The contractor shall be responsible for moving any equipment to facilitate 
overhead work. 


North Landing contends that relocation of the aircraft and other 
machinery falls within the scope of note 5, Other relevant require- 
ments of the specifications state : 

The site will be made available “as is”, and unless otherwise specified, the 
contractor shall be responsible for clearing the site, area for roads, utilities, and 


other off-side areas of all obstructions, both natural and artificial, which would 
interfere with the performance of the work under the contract. 


* * * * + * * 
The contractor shall repair all damages caused by him to government premises. 
* * * * * * * 


Existing equipment or facilities shall be properly protected by the contractor 
during his construction operations, and if damaged shall be promptly repaired. 


It is the protester’s position that, not only do these statements require 
the movement of obstructions but, in addition, they place the risk of 
damage to equipment squarely on the contractor. Based on its inter- 
pretation of the specifications and a visual inspection of the site, the 
protester contends that it contemplated moving the test aircraft and 
other equipment by employing the rigging skills of ironworkers in 
order to facilitate performance of the contract work and to limit its 
potential liability for damage to Government property. 

In response, NASA argues that it should have been apparent to all 
bidders who viewed the work site that the aircraft was undergoing 
tests and could not be relocated. NASA maintains that “the work 
directly overhead the aircraft can be performed by use of a cherry 
picker or some other extendible scaffolding or conveyance.” Further- 
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more, NASA states that it orally advised all bidders who attended a 
March 38 site visit that the airplane would not be permitted to be 
moved. However, North Landing did not attend the March 3 site visit. 
Moreover, the specifications state : 


The Government also assumes no responsibility for any understanding or repre- 
sentations made by its officers or agents during or prior to the execution of the 
contract, unless (1) such understanding or representations are expressly stated 
in the contract and (2) the contract expressly provides that the responsibility 
therefor is assumed by the Government. Representations which are not expressly 
stated in the contract and for which liability is not expressly assumed by the 
Government in the contract shall be deemed only for the information of the 
contractor. 


Thus, bidders would have relied on such oral advice at their own risk 
in computing their bids. Finally, NASA contends that there are no 
other pieces of equipment which could have reasonably necessitated 
the use of ironworkers. 

NASA contends that this case falls squarely within the rule of 
Prince Construction Co., B-184192, November 5, 1975, 75-2 CPD 279, 
in which we held that, where the unrebutted evidence indicated that 
a Davis-Bacon wage amendment was inapplicable to the work re- 
quired, there is no danger that employees will be deprived of protected 
rights and the contractor’s failure to acknowledge the amendment may 
be waived as a minor informality. Our denial of the protest in Prince 
was accompanied by a recommendation that, in future procurements, 
the agency survey the amended wage rates to avoid the issuance of in- 
applicable amendments. 

In a subsequent decision, Porter Contracting Company, 55 Comp. 
Gen. 615 (1976), 76-1 CPD 2, we held that the contracting agency 
acted properly in rejecting a bid which failed to acknowledge a Davis- 
Bacon wage rate amendment even though the work to be performed 
by the craft affected by the amendment was not specifically required 
by the specifications. In Porter, we quoted from our letter to the con- 
tracting agency involved in Prince, where we stated : 

Finally, today’s decision, B—184192, is based on an after-the-fact determination 
that amendment No. 1 was inapplicable. We consider the necessity for employing 
hindsight regrettable where the matter could have been resolved by a similar de- 
termination prior to issuance. Consequently, our decision recommends that 


Davis-Bacon wage rate determinations be surveyed prior to issuance to ascertain 
their applicability to the contract work involved. 


Notwithstanding our Office’s recommendations in Prince and Porter, 
supra, NASA issued the allegedly inapplicable amendment and yet 
made no effort to either cancel the amendment or to advise all bidders 
of its inapplicability during the period between its issuance (February 
27) and bid opening (March 10). 
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CONCLUSION 


Our decision and recommendations in Prince and Porter, supra, pro- 
vide for the presumptive applicability of solicitation amendments con- 
taining increased Davis-Bacon wage rates. Agencies were advised to 
survey the amended rates in order to prevent the issuance of inapplica- 
ble amendments. Consequently, where an agency proposes to make 
award to a low bidder who fails to acknowledge a Davis-Bacon wage 
rate amendment, the agency must bear the burden of showing (a) 
that the amendment does not relate to the work to be performed and 
thereby does not affect the rights of workers protected by the Act and 
(b) that it either would have been unreasonable for bidders to have 
relied on the amended wage rates or that reliance on such rates was 
not prejudicial to the protesting bidder. 

In the instant case, the rights of workers protected by the Act are 
not affected adversely by the wage amendment because NASA will 
not permit movement of the aircraft and the other obstacles are rela- 
tively lightweight pieces of equipment which sit on wheeled dollies 
or can be moved with ease without the use of rigging or hauling 
procedures. 

However, since the specifications did not indicate that the aircraft 
could not be moved, bidders could well have assumed that ironworkers 
would be needed. In fact, the protester has advised our Office that its 
total bid included 120 hours for ironworkers. Since the amendment 
increased the wage rate by $.50 per hour, including fringe benefits, the 
effect of the amendment was limited to a maximum of $60. In view of 
the fact that the difference between the two bids amounted to $148, 
the practical effect of the wage rate change was not such as to injure 
the protester’s competitive position relative to the low bidder. Conse- 
quently, the protester was not adversely affected by the agency’s 
decision to accept the bid of Service. However, we recommend 
that in future procurements, NASA more carefully review its specifica- 
tions to insure that they are not susceptible to bids based on factors 
other than the Government’s actual needs. 


[ B-187136 J 


Officers and Employees—Transfers—Relocation Expenses— 
Taxes—Application of Allstate Ins. Co. vy. U.S.—Prior to 1970 


Court of Claims in Allstate Insurance Co. v. U.S., 530 F. 2d 378, held that reim- 
bursement of moving expenses was not compensation for services. That decision 
does not affect withholding of income tax from relocation expense payments for 
1970 and following years, because case dealt with tax year 1965-1969, and statute 
was amended for tax years beginning after December 31, 1969. Section 82 was 
added to Internal Revenue Code by 1969 amendment and includes reimbursement 
of moving expenses within gross income as compensation for services. 
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In the matter of Richard L. Young—relocation expenses—withhold- 
ing of income tax, September 30, 1976: 

This matter arises from a request for an advance decision dated 
August 3, 1976, from Ms. Orris C. Huet, an authorized certifying 
officer of the United States Department of Agriculture, regarding a 
claim from Mr. Richard L. Young for repayment of income taxes 
withheld from reimbursed relocation expenses in 1975. 

Mr. Young contends that the decision in Allstate Insurance Co. v. 
United States, 530 F. 2d 378 (Ct. Cl. 1976), precludes the withholding 
of Federal income taxes from reimbursement of “moving expenses” 
paid to Federal employees. Allstate sued in the Court of Claims to 
recover money it had withheld, for the years 1965 to 1969, from 
reimbursement of transferred employees’ indirect moving costs, The 
Court held that reimbursement of moving expenses was not compensa- 
tion for services within the meaning of 26 U.S. Code § 3401 (1964). 

There were extensive changes in the tax treatment of moving ex- 
penses included in the Tax Reform Act of 1969, Public Law 91-172, 
83 Stat. 487, 577-580, December 30, 1969. Among other things, section 
82 was added to the Internal Revenue Code (26 U.S.C. § 82 (1970)). 
That section provides that: 

There shall be included in gross income (as compensation for services) any 
amount received or accrued, directly or indirectly, by an individual as a payment 


for or reimbursement of expenses of moving from one residence to another 
residence which is attributable to employment or self-employment. 


This section applies to taxable years beginning after December 31, 
1969. 

In light of section 82, which specifically defines reimbursement of 
moving expenses as compensation for services, we do not believe that 
Allstate Insurance Co. v. United States, supra, has any applicability 
to 1970 and following tax years. It is based upon a statute that has 
been amended, specifically dealing with the point covered by the Court. 

Accordingly, Mr. Young’s voucher is returned and may not be 
certified for payment. 
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